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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

JONATHAN CORBETT,
Plaintiff,
V. No. 1:12-cv-20863-JAL

TRANSPORTATION SECURITY
ADMINISTRATION, et al.

Defendants.

DEFENDANT TSA’S MOTION FOR SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT

Plaintiff’s Amended Complaint (Doc. 20) sets forth numerous claims against three
federal defendants — the United States, the Transportation Security Administration (TSA), and
TSA employee Alejandro Chamizo. On November 16, 2012 (Doc. 69), this Court dismissed all
claims against the federal defendants except Count 17 against TSA, which was brought pursuant
to the Freedom of Information Act (FOIA), 5 U.S.C. § 552. Plaintiff alleges TSA has failed to
adequately respond to his FOIA request for documents and video created in connection with his
refusal to undergo pre-flight security screening at Fort Lauderdale-Hollywood International
Airport (FLL) on August 27, 2011. Although TSA responded to plaintiff’s FOIA request in June
and July 2012, producing 29 of 32 responsive documents (redacting employee names for privacy
reasons and “Sensitive Security Information” as required by 49 U.S.C. § 114(r)) and all
requested checkpoint video of the incident in its possession (also pixelated for privacy reasons),
plaintiff now objects to the withholdings and redactions. But because they are fully justified
under one or more of FOIA’s nine enumerated exemptions, 5 U.S.C. 8 552(b)(1)-(9), TSA

respectfully submits that summary judgment as to plaintiff’s FOIA claim is appropriate.
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INTRODUCTION

Based on the record set forth in the attached declarations and exhibits, Defendant TSA
now moves for summary judgment as to plaintiff’s FOIA claim regarding the documents and
video that were produced in response to plaintiff’s FOIA request.! As the declarations make
clear, TSA conducted an adequate search for relevant records in light of plaintiff’s FOIA request
and produced all information in those records not subject to withholding pursuant to one of
FOIA’s nine exemptions. As explained more fully below, most of the information withheld from
the plaintiff in this case is routinely redacted. The information withheld under Exemption 3 was
designated “Sensitive Security Information,” which unambiguously prevents its disclosure. The
redactions to the names of individuals involved in the underlying incident fall within the ambit of
Exemptions 6 and 7(C). The only unusual redaction here — applied to the video footage of the
incident — was nevertheless fully appropriate under Exemption 6. Because TSA has otherwise
tendered to plaintiff all nonexempt records requested by him, it is entitled to summary judgment.

STANDARD OF REVIEW

This Court may grant summary judgment “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). The burden of establishing the absence of a genuine issue
of material fact lies with the moving party. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

When a motion for summary judgment is filed in a suit brought to compel production under

! Recognizing that neither an in camera inspection nor a Vaughn index is required “when
there are so few documents involved,” defendant has not prepared a Vaughn index. Miscavige v.
I.R.S., 2 F.3d 366, 367-68 (11th Cir. 1993). If this Court would be aided by an in camera review,
however, TSA stands ready to provide the material in question to the court in unredacted form.
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FOIA, an agency is entitled to summary judgment “if no material facts are in dispute and if it
demonstrates that each document that falls within the class requested either has been produced
... or is wholly exempt” from production through one of FOIA’s nine exemptions. Fla.
Immigrant Advocacy Ctr. v. Nat’l Sec. Agency, 380 F. Supp. 2d 1332, 1336-37 (S.D. Fla. 2005)
(internal quotation marks omitted). The agency’s determination that it has fulfilled its obligations
under FOIA is reviewed by this Court de novo. Id. at 1337. “Generally, FOIA cases should be
handled on motions for summary judgment, once the documents in issue are properly identified.”
Miscavige v. I.R.S., 2 F.3d 366, 369 (11th Cir. 1993). Additionally, when a FOIA request
implicates the privacy concerns reflected in Exemptions 6 and 7(C), courts must balance the
personal interest in preserving the privacy of the information with the public interest served by
its disclosure. Ely v. FBI, 781 F.2d 1487, 1490 (11th Cir. 1986).
ARGUMENT

As indicated above, plaintiff challenges TSA’s decision to withhold information pursuant
to Exemptions 3, 5, 6, and 7(C) of FOIA.? Congress enacted FOIA to “open agency action to the
light of public scrutiny.” Dep't of Air Force v. Rose, 425 U.S. 352, 361 (1976) (internal quotation
marks and citation omitted). In line with promoting government accountability, “disclosure, not
secrecy, is the dominant objective of the Act.” Id. It is equally established, however, that
balanced against these precepts is the acknowledgment that disclosure can harm legitimate
interests. Trentadue v. Integrity Comm., 501 F.3d 1215, 1225-26 (10th Cir. 2007). As a result,

FOIA contains exemptions from disclosures for nine categories of records. Id. at 1226. Here,

% Neither plaintiff’s opposition to the defendants’ motion to dismiss nor his administrative
appeal contest TSA’s decision to withhold in full, pursuant to Exemption 5, three pages of emails
sent between the Department of Justice and TSA’s Office of Chief Counsel. Thus, the propriety
of those withholdings is not addressed in this motion.
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each category of information withheld from the plaintiff falls squarely within one or more of
these exemptions.
I. TSA’s search for responsive records was adequate

To demonstrate the adequacy of a search for the purposes of summary judgment in a
FOIA action, “the agency must show beyond a material doubt . . . that it has conducted a search
reasonably calculated to uncover all relevant documents.” Ray v. U.S. Dep’t of Justice, 908 F.2d
1549, 1558 (11th Cir. 1990), rev’d on other grounds, U.S. Dep’t of Justice v Ray, 502 U.S. 164
(1991). It is well-settled that under FOIA, an agency’s search for responsive records need not be
exhaustive, and the adequacy of any search is measured by reasonableness in light of the specific
request. Ray, 908 F.2d at 1558; Meeropol v. Meese, 790 F.2d 942, 956 (D.C. Cir. 1986). An
agency’s purported failure to locate any particular document does not undermine an otherwise
adequate search. Iturralde v. Comptroller of the Currency, 315 F.3d 311, 315 (D.C. Cir. 2003)
(noting that “it is long settled that the failure of an agency to turn up one specific document in its
search does not alone render a search inadequate . . . . After all, . . . a reasonable and thorough
search may have missed” particular documents). Nor is a search inadequate because it did not
uncover “documents that [plaintiff] claims must exist.” Oglesby v. U.S. Dep’t of Army, 920 F.2d
57,68 n.13 (D.C. Cir. 1990) (emphasis in the original).

Here, as set forth in the attached declarations, see Decs. 1 and 2, TSA’s search for records
responsive to Plaintiff’s request was more than adequate. Meeropol, 790 F.2d at 952; see also
Perry v. Block, 684 F.2d 121, 127 (D.C. Cir. 1982) (declaration need not “set forth with
meticulous documentation the details of an epic search for the requested records” but need only
“explain in reasonable detail the scope and method of the search conducted by the agency”).

Upon receiving plaintiff’s FOIA request, TSA referred the request to the offices that it identified
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as most likely to have responsive records — the TSA office at the FLL Airport and TSA’s Office
of Chief Counsel. Dec. 1 at 1 11, 13. This decision was reasonable based on the nature of the
incident, the responsibilities of the respective offices, and the likelihood that they would have
records responsive to plaintiff’s request. Thus, TSA’s searches were reasonably expected to
produce the information requested. See Greenberg v. U.S. Dep’t of Treasury, 10 F. Supp. 2d 3,
30 n.38 (D.D.C. 1998) (finding agency demonstrated adequacy of search when agency affidavit
explained that agency “searched those files which officials expected would contain the
information requested by plaintiff[ ]”’). Because TSA employed an adequate search for
documents, it should be granted summary judgment on this issue.

I1. The withheld information was properly exempted under 5 U.S.C. § 552(b)

a. TSA properly withheld material designated as Sensitive Security Information
under Exemption 3

i. This Court does not have jurisdiction to review material designated as SSI.

Plaintiff contends that TSA improperly withheld information designated as “sensitive
security information” (SSI) and requests this Court to order its disclosure. Material designated as
SSI, however, is exempt from disclosure pursuant to Congress’s explicit command that
disclosure be prohibited “[n]othwithstanding section 552 of title 5.” 49 U.S.C. 8 114(r). The
meaning of “notwithstanding section 552 of title 5 is plain — section 114(r) supersedes FOIA as

applied to information designated as SSI.* Cf. Energy Transp. Group, Inc v. Skinner, 752 F.

® Analyzing nearly identical language in a predecessor statute vesting similar authority in
the Federal Aviation Administration, the D.C. Circuit has held that the phrase “notwithstanding
section 552 of Title 5,” “clearly and unambiguously provides that [the non-disclosure statute],
where applicable and invoked by the FAA, trumps FOIA’s disclosure requirements.” Pub.
Citizen, Inc. v. FAA, 988 F.2d 186, 194 (D.C. Cir. 1993). The Court explained, “we conclude
unmistakably that Congress intended to allow the FAA to withhold from public disclosure
information falling within § 1357(d), whether or not FOIA is invoked.” 1d. at 195; see also id.
(“Congress’ intent was to broaden the FAA’s power to withhold sensitive information, not to
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Supp. 1, 10 (D.D.C. 1990) (“[T]he phrase ‘notwithstanding any other provision of law,” or a
variation thereof, means exactly that; it is unambiguous and effectively supersedes all previous
laws.”). Further, the text of Exemption 3 itself “authorizes an agency to withhold information
that is specifically exempted from disclosure by statute . . . if that statute requires . . . that the
matters be withheld from the public in such a manner as to leave no discretion on the issue.” 5
U.S.C. § 552(b)(3).

Courts are in agreement that material designated under section 114(r) fall within
Exemption 3.* Tooley v. Bush, No. 06-306, 2006 WL 3783142, at *20 (D.D.C. Dec. 21, 2006),
rev’d & remanded in part on other grounds sub nom., Tooley v. Napolitano, 556 F.3d 836 (D.C.
Cir. 2009); Gordon v. FBI, 390 F. Supp. 2d 897, 900 (N.D. Cal. 2004); see also Elec. Privacy
Info. Ctr. v. DHS, 384 F. Supp. 2d 100, 110 & n.10 (D.D.C. 2005) (applying Exemption 3 to SSI
after noting that this point was uncontested). Whether exempted by section 114(r)’s explicit
removal of SSI from disclosure under FOIA, or exempted by FOIA’s Exemption 3 itself, the
result is the same: TSA may withhold SSI from the plaintiff.

Additionally, once TSA has designated certain material as SSI, only the Court of Appeals
can review that designation under 49 U.S.C. § 46110 (a), which provides that:

... a person disclosing a substantial interest in an order issued by
the Secretary of Transportation . . . in whole or in part under this
part, part B, or subsection (I) or (s) of section 114 may apply for

review of the order by filing a petition for review in the United
States Court of Appeals for the District of Columbia Circuit or in

limit that power . . . Where disclosure of information specified in 8 1357(d)(2) and the FAA’s
implementing regulations would jeopardize passenger safety, Congress clearly intended for the
FAA to be able to withhold such information under § 1357(d)(2).” (emphasis in original)).

“ Section 114¢(s) is the subsection that formerly authorized TSA to designate certain
material as SSI; in 2007, this section was redesignated as section 114(r). Section 46110(a) has
not yet been updated to reflect this clerical change.
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the court of appeals of the United States for the circuit in which the
person resides or has its principal place of business.. . . .

The jurisdiction of the Court of Appeals is exclusive and bars district court review of any
final order issued by TSA, including SSI designations under section 114(r). See 49 U.S.C. §
46110 (c). As such, district courts may not review orders of TSA designating material as SSI.
Robinson v. Napolitano, 689 F.3d 888, 892-94 (8th Cir. 2012); MacLean v. DHS, 543 F.3d 1145,
1149 (9th Cir. 2008) (holding that § 46110 governs review of decision to designate a document
SSI); Koutny v. Martin, 530 F. Supp. 2d 84, 91 (D.D.C. 2007) (“A remedy to challenge a final
TSA classification order [of SSI] is provided by statute. An interested party may petition to
modify or set aside such an order in an appropriate court of appeals.”); Shgeirat v. U.S. Airways
Group, Inc., 2008 WL 4232018, at *2 (D. Minn. Sept. 9, 2008) (“District Courts are without
jurisdiction to entertain challenges to the TSA’s decisions regarding disclosure of SS1.”); In re
September 11 Litig., 236 F.R.D. 164, 174-75 (S.D.N.Y. 2006) (“TSA’s determinations of SSI”
are subject to review in the Courts of Appeals “as provided by 49 U.S.C. § 46110.”); Chowdhury
v. Northwest Airlines Corp., 226 F.R.D. 608, 614 (N.D. Cal. 2004) (“Congress has expressly
provided that an appeal from an order of the TSA pursuant to section 114(s) lies exclusively with
the Court of Appeals.”). Therefore, this Court lacks jurisdiction to make further inquiry about
TSA'’s SSI designations and any challenge to SSI must be brought directly in the Court of
Appeals.

ii. Even if this Court does review the material designated as SSI, TSA’s
designations were appropriate.

Even if this Court concludes that it has jurisdiction to review TSA’s designation of
information as SSI, that review is still quite limited. “When analyzing whether the defendant is

entitled to invoke Exemption 3, the court need not examine the detailed factual contents of
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specific documents withheld; rather, the sole issue for decision is the existence of a relevant
statute and the inclusion of withheld material within the statute’s coverage.” James Madison
Project v. CIA, 607 F. Supp. 2d 109, 126 (D.D.C. 2009) (internal quotation marks and citation
omitted). TSA’s affidavits are entitled to “substantial weight” as to what constitutes SSI. See
Larson v. Dep’t of State, 565 F.3d 857, 865 (D.C. Cir. 2009).°

TSA referred all records that were responsive to plaintiff’s FOIA request that were either
marked SSI or were the types of documents that contain SSI to the SSI branch for review. Dec. 1
at 1 12. The SSI branch thoroughly reviewed each document to ensure that SSI was redacted and
considered whether certain SSI designations were still appropriate Dec. 2 at { 8. The SSI branch
makes such designations based on the analysts’ training, and in consultation with subject-matter
experts who provide expertise on the threats posed by those seeking to do harm to transportation
security. Dec. 2 at | 4. This expertise permits the SSI Branch to understand how different terms,
phrases, and concepts could be used by terrorists to undermine security systems in their attempt
to harm transportation security. Id. Upon its review, TSA determined that the release of certain
information could be detrimental to transportation security, and therefore withheld this
information from disclosure as SSI. Dec. 2 at {1 9-14.

First, TSA withheld information on a standard incident report form regarding how to

characterize the “Verbal Report from Image Operator (I10) to Screening Operator (SO).” TSA

* Indeed, courts typically give great deference to agency declarations regarding the use of
FOIA exemptions to withhold information. See Krikorian v. Dep’t of State, 984 F.2d 461, 464
(D.C. Cir. 1993) (noting deference to expertise of agencies engaged in national security and
foreign policy). “[A] reviewing court ‘must take into account . . . that any affidavit or other
agency statement of threatened harm to national security will always be speculative to some
extent, in the sense that it describes a potential future harm.”” Wolf v. CIA, 473 F.3d 370, 374
(D.C. Cir. 2007) (quoting Halperin v. CIA, 629 F.2d 144, 149 (D.C. Cir. 1980)) (omission in
original). “Ultimately, an agency’s justification for invoking a FOIA exemption is sufficient if it
appears ‘logical’ or ‘plausible.’” Id. at 374-75.
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withheld this information because the information reflects the pre-set criteria by which the 10
identifies to the SO the reasons for a particular search following an Advanced Imaging
Technology Scan (AIT) scan. Dec. 2 at  11. Additionally, disclosing the granularity with which
the 10 specifies areas to search (and the boundaries of those areas) would allow individuals with
nefarious intent to refine the locations in which they conceal an item (e.g., on the border between
two or more designated zones, in order to complicate efforts to discover the item). Id. Thus, this
information was withheld as SSI on the basis that its disclosure would compromise
transportation security. See 49 C.F.R. § 1520.5(a)(3), Dec. 2 at 1 11. TSA also withheld
information from a standard incident report form located in a box labeled “Section XII — Report
from 10.” Disclosure of this information presented the same concerns associated with the
“Verbal Report from Image Operator (10) to Screening Operator (SO).” Id. at {1 11.

Next, TSA withheld (from multiple copies of a printed description of the incident by a
Supervisory TSO), passages indicating why the STSO “*decided that additional attention was
needed’” during the incident. Those passages describe considerations of the individual in
question that are used in deciding whether a passenger — in this case, the plaintiff — warranted
additional screening. Public disclosure of these considerations would provide insight into some
of the behaviors and characteristics that checkpoint personnel might consider suspicious (and
thus meriting more attention), and could therefore be used in attempting to avoid notice. Dec. 2
at 1 12. As above, this information was withheld as SSI on the basis that its disclosure would
compromise transportation security. See 49 C.F.R. 8 1520.5(a)(3).

Finally, TSA withheld an annotation about the kind of pat-down that was offered to
plaintiff (and which plaintiff declined). Disclosure of the types of pat-down performed in

response to any particular circumstance would afford individuals insight into the level of
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thoroughness to be expected as a result of any particular type of conduct, and therefore afford
greater predictability to those attempting to circumvent TSA'’s screening efforts — particularly
when that individual surveys other instances in which a particular label is used in association
with other descriptions of TSA procedures. Dec. 2 at § 14. Accordingly, this information was
withheld as SSI on the basis that its disclosure would compromise transportation security. See
49 C.F.R. § 1520.5(3)(3).

In light of the foregoing, even if this Court has jurisdiction to review TSA’s SSI
designations, the information so designated in the records provided to plaintiff was properly
withheld. Accordingly, TSA should be granted summary judgment as to all information
withheld pursuant to Exemption 3.

b. TSA properly withheld privacy protected information under Exemption 6

Plaintiff’s principal objection addresses the frequency with which TSA applied
Exemption 6 to withhold the names of individuals with whom he interacted during the incident
described in his Amended Complaint. Exhibit C, at {{ 1-2. Plaintiff also challenges TSA’s
decision to blur the video footage of the incident that it produced to him because the individuals
who appear in it had a privacy interest that would be infringed by the production of the unblurred
footage. Id. at 1 8. As discussed below, TSA’s decision to withhold both types of information
under Exemption 6 is fully justified

Under 5 U.S.C. § 552(b)(6), FOIA’s disclosure provisions do not apply to “personnel and
medical files and similar files that the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy.” Thus, Exemption 6 purports “to protect individuals from the
injury and embarrassment that can result from the unnecessary disclosure of personal

information.” United States Dep't of State v. Washington Post Co., 456 U.S. 595, 599 (1982).
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See Nat’l Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 875 (D.C. Cir. 1989) (noting
that the exemption is designed to protect personal information, “even if not embarrassing or of an
intimate nature”). Moreover, the government cannot waive an individual’s privacy interests
under FOIA, even if it previously disclosed the individual’s information at an earlier time. See
Sherman v. U.S. Dep’t of Army, 244 F.3d 357, 364 & n.12 (5th Cir. 2001). When evaluating an
agency’s withholding under Exemption 6, a court is required to balance the public interest in
disclosure against the individual’s right of personal privacy. United States Dep’t of Def. v.
Federal Labor Relations Auth., 510 U.S. 487, 495 (1994); United States Dep’t of State v. Ray,
502 U.S. 164, 175 (1991); Dep’t the Air Force v. Rose, 425 U.S. 352, 372 (1976).

Based on these principles, it is understood that Exemption 6 justifies the redaction of
individuals’ names from records that must otherwise be disclosed. The Eleventh Circuit has held
that when a requester seeks information that “touches upon certain areas defined in the
exemptions . . . . [T]he requester must indicate how disclosing the withheld information ‘would
serve the core purpose of the FOIA, which is contributing significantly to public understanding
of the operations or activities of the government.”” News-Press v. U.S. Dep’t of Homeland Sec.,
489 F.3d 1173, 1191 (11th Cir. 2007) (quoting U.S. Dep't of Def., 510 U.S. at 495
(1994)). Absent a particular need for individuals’ names contained in records covered by a
plaintiff’s FOIA request, disclosure of the names to third parties “would constitute a clearly
unwarranted invasion” of those individuals’ personal privacy. News-Press, 489 F.3d at 1205
(quoting 5 U.S.C. § 552a(b)(6)); see also Ray, 502 U.S. at 175 (holding that names and addresses
were properly withheld).

Indeed, the protection of Exemption 6 applies with full force to information that is

available through other means, including information that has previously been publicly
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disclosed. For example, in United States Department of Justice v. Reporters Committee for
Freedom of Press, the Supreme Court held that even though criminal-conviction information was
publicly available in individual court records, individuals still maintained a privacy interest in
compilations of such information that would otherwise be difficult to assemble. 489 U.S. 749,
762-63 (1989). As the Court explained, “the fact that an event is not wholly private does not
mean that an individual has no interest in limiting disclosure or dissemination of the
information.” Id. at 770 (quotations omitted). Further, Exemption 6 applies regardless of the
sensitivity of the information withheld; biographical data included in personnel records that is
“not normally regarded as highly personal” is afforded the same protection as “intimate”
information.” Washington Post Co., 456 U.S. at 600-02. Thus, the mere fact that a requester may
have been aware of an individual’s name at one point — by virtue of having encountered that
individual in person, perhaps while that individual was wearing a name badge, for example —
does not undermine the applicability of Exemption 6. Nor does an individual’s status as a
federal employee “render his privacy interest . . . nonexistent or unimportant.” Bonilla v. U.S.
Dep’t of Justice, 798 F. Supp. 2d 1325, 1331 (S. D. Fla. 2011). In short, Exemption 6 operates to
limit the disclosure of individuals’ names as part of an otherwise required production under
FOIA.

Here, there is no public interest in disclosure that would overcome the privacy interest the
individuals in question have in keeping their names from being disclosed in this matter. Dec 2 at
11 26-28. Regarding the privacy interest at stake here, courts have recognized a basic privacy
interest in an individual’s identity. That interested is augmented when there is a likelihood that
the individual may be stigmatized as a result of the disclosure. Here, plaintiff has accused a

number of individuals of violating his constitutional rights, and maintains a blog that is sharply
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critical of TSA and its employees. See Doc. 20; http:// tsaoutofourpants.wordpress.com
(grouping posts into categories such as “TSA — Lawsuit” and “TSA — Video Journalism” and
“TSA — Assorted Assholery”). Given plaintiff’s propensity to publicly detail his encounters with
TSA and its employees (or members of other law enforcement agencies, such as the New York
Police Department) — and the fact that he has already publicized on his blog the name of the
Bivens defendant in this matter® — there is a real and substantial potential that any disclosure of
individuals’ identities could result in an association with this case that could endure indefinitely.
See Doc. 81 (plaintiff’s renewed motion for entry of judgment on dismissed claims in order to
expedite appeal); see also Showing Animals Respect & Kindness v. U.S. Dep’t of Interior, 730 F.
Supp. 2d 180, 197 (D.D.C. 2010) (noting that, in the internet age, “pictures and personal
information can cascade through networks to millions of people based on a single disclosure.”).

In contrast, plaintiff’s presumed interest in this information is inconsistent with FOIA’s
purpose. As one court noted, “[t]he public interest at issue in FOIA cases is ‘the basic purpose of
the Freedom of Information Act to open agency action to the light of public scrutiny.”” Bonilla,
798 F. Supp. 2d at 1332 (quoting Reporters Committee, 489 U.S. at 772) (emphasis added).
Here, however, withholding identifying information about particular individuals would not shed
light about an agency’s actions or operation, particularly where the balance of the record
provided to plaintiff already sheds substantial light on what occurred during the underlying
incident in this case. Indeed, disclosure of the various names that were withheld from TSA’s
records about the incident would “reveal[ ] little or nothing” about TSA’s own conduct,

Reporters Committee, 489 U.S. at 773, and their revelation would thus “‘constitute an invasion

® http://tsaoutofourpants.wordpress.com/2011/09/09/well-we-can-either-do-this-here-or-
at-the-broward-sheriffs-office/
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of . . . privacy that is excessively disproportionate to the public interest at stake and is therefore
clearly unwarranted.”” Bonilla, 798 F. Supp. 2d at 1332 (quoting Office of Capital Collateral
Counsel v. Dep’t of Justice, 331 F.3d 799, 804 (11th Cir. 2003)).

Moreover, while the particular purpose of a FOIA request is often irrelevant, when a

requester seeks records in order to show impropriety by government officials,” «

the requester
must produce evidence that would warrant belief that the alleged Government impropriety might
have occurred.” Nat'l Archives & Records Admin. v. Favish, 541 U.S. 157, 174 (2004). Here,
plaintiff’s contention that his treatment during the course of the underlying incident gave rise to
constitutional injury has already been determined to be without merit. Doc. 69. As such, plaintiff
can demonstrate no public interest sufficient to trump the privacy interest of the identification
information withheld pursuant to Exemption 6.

These principles apply with equal force to the video footage of the screening that was
eventually provided to plaintiff with somewhat reduced resolution. For example, in American
Civil Liberties Union v. Department of Defense, the government sought to withhold photographs
related to the issue of detainee abuse at government controlled facilities in Irag and Guantanamo
Bay, Cuba. 389 F. Supp. 2d 547, 568 (S.D.N.Y. 2005) (“ACLU”). The court ruled that the
government should release versions of the photographs that had been redacted under Exemption
6 (or 7(C), discussed infra) because “all identifying characteristics of the persons in the
photographs” had been eliminated by the redactions, and therefore their publication would not

constitute an unwarranted “invasion of personal privacy.” Id. at 571. Indeed, the court conducted

an in camera review of the photographs in question in both redacted and unredacted form and,

"That this is the purpose of plaintiff’s FOIA request is demonstrated in his FOIA request
letter itself, which indicates that it is “a formal FOIA records request for, as well as a demand to
preserve, the following evidence” related to the incident prompting his request and this litigation.
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where it believed “the government could better mask identifying features,” it ordered further
redactions. Id. at 572.

Here, consistent with ACLU, TSA redacted the video footage in question because
individuals faces (besides the plaintiff’s) were visible, thereby implicating the privacy interest in
their identity. Dec. 2 at 1 29. Because the government is not free to waive an individual’s privacy
interest, Sherman, 244 F.3d at 364 & n.12, it is required to take whatever steps are necessary to
preserve that interest. The need to do so is all the more acute in the internet age, when pictures
and personal information can pass through networks to millions of people based on one
disclosure. See Showing Animals Respect & Kindness, 730 F. Supp. 2d at 197.

Given these precepts, TSA properly redacted visual records deemed to be responsive to
plaintiff’s FOIA request. Thus, this Court should grant TSA’s motion for summary judgment as
to the Exemption 6 redactions.

c. TSA properly withheld law enforcement information under Exemption 7(C)

Finally, TSA withheld the names of Broward County law enforcement pursuant to
Exemption 7. Under 5 U.S.C. § 552(b)(7), an agency may withhold “records or information
compiled for law enforcement purposes” provided that information also meets one of six
enumerated criteria. Of relevance here is the criterion of 5 U.S.C. § 552(b)(7)(C), which permits
the application of the law enforcement exception “to the extent that the production of such law
enforcement records or information . . . (C) could reasonably be expected to constitute an
unwarranted invasion of personal privacy.”

This criterion closely tracks Exemption 6, Office of Capital Collateral Counsel, N.
Region of Fla. ex rel. Mordenti v. Dep’t of Justice, 331 F.3d 799, 803 n.5, 6 (11th Cir. 2003),

although Exemption 6 has been deemed to pose a higher standard for withholding records or

-15-
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information because it requires that disclosure “would” constitute a “clearly unwarranted”
invasion, whereas Exemption 7(C) allows for the withholding of records or information that
“could reasonably be expected” to constitute an “unwarranted” invasion. ACLU, 389 F. Supp. 2d
at 569 (citing Reporters Committee, 489 U.S. at 756); see also Davin v. U.S. Dep’t of Justice, 60
F.3d 1043, 1058 (3d Cir. 1995) (noting “the standard for evaluating privacy interests pursuant to
Exemption 7(C) is somewhat broader that the standard for Exemption 6”’); FLRA v. Dep't of
Veterans Affairs, 958 F.2d 503, 510 (2d Cir. 1992) (“And though Reporters Committee involved
Exemption 7(C), its discussion governs Exemption 6, for the noted differences bear only on the
type of information sought and the degree of invasion to a privacy interest that will be
tolerated.”).

Here, TSA redacted the names of Broward County law enforcement who were involved
in the incident (although the badge numbers associated with those names were not redacted).
Dec. 2 at 1 31-33. As was the case with Exemption 6, the disclosure of the individuals’ names
would amount to the “disclosure of information about private citizens that is accumulated in
various government files, but that reveals little or nothing about an agency's own conduct.”
Reporters Committee, 489 U.S. at 773. And the government has a heightened interest protecting
the privacy of law enforcement officers. As a result, the Exemption 7(C) redactions were wholly
appropriate, and TSA is entitled to summary judgment.

CONCLUSION

For the reasons stated above, TSA’s motion for summary judgment on Count 17 should be

granted.

-16 -
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Dated: February 13, 2013

Respectfully submitted,

STUART F. DELREY
Principal Acting Deputy Assistant Attorney General

RUPA BHATTACHARYYA
Director, Torts Branch

ANDREA W. McCARTHY
Senior Trial Counsel, Torts Branch

/s/ Laura G. Lothman

LAURA G. LOTHMAN

Trial Attorney, Torts Branch

CiviL DIvISION

UNITED STATES DEPARTMENT OF JUSTICE
Torts Branch, Civil Division

P. O. Box 7146, Ben Franklin Sta.
Washington, D.C. 20044

(202) 616-4326 (voice)

Counsel for TSA
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CERTIFICATE OF SERVICE

I hereby certify that on February 13, 2013, | electronically filed the foregoing
with the Clerk of Court using the CM/ECF system which will send notification of such
filing to the following:

Jonathan Corbett

Plaintiff, Pro Se

382 NE 191% Street #86951
Miami, FL 33179

Robert Lon Teitler

Attorney for Defendant Broward County
Broward County Attorney’s Office

11 S. Andrews Avenue

Suite 423

Fort. Lauderdale, FL 33301

/s/ Laura G. Lothman
LAURA G. LOTHMAN
Counsel for the TSA
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

JONATHAN CORBETT,
Plaintiff,

No. 1:12-cv-20863-JAL

V.

TRANSPORTATION SECURITY
ADMINISTRATION, et al.

Defendants.

[PROPOSED] ORDER
Upon consideration of the TSA’s Motion for Summary Judgment, this Court finds

that the motion is due to be GRANTED.

Dated this ___ day of , 2013.

Joan A. Lenard
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

JONATHAN CORBETT,
Plaintiff,
V. No. 1:12-cv-20863-JAL

TRANSPORTATION SECURITY
ADMINISTRATION, et al.

Defendants.

STATEMENT OF UNDISPUTED MATERIAL FACTS

Pursuant to Local Rule 7.5(c), Defendant TSA submits this statement of material facts in

conjunction with is Motion for Summary Judgment.

1. On August 28, 2011, the plaintiff made a request pursuant to FOIA for records and
information related an incident that occurred on August 27, 2011, while he was in a
security checkpoint line at the Fort Lauderdale-Hollywood International Airport.
Specifically, the plaintiff’s letter requested:

e Any notes taken by any employees of [TSA]" relating to this
incident;

e Any incident reports, e-mails, or other documentation created
as a result of this incident;

e Any correspondence between your organization and any other
party as a result of this incident;

e Any audio, video, and or[sic] photographic records taken on
August 27th between 3:45 AM and 5:15 AM at or around the
TSA checkpoint in front of the FLL “E gates” (US Airways).
This must include all camera views that contain any part of this
checkpoint, as well as the camera that monitors the sterile
area’s exit (adjacent to the checkpoint).

! Plaintiff’s letter — addressed solely to two offices within TSA — requests notes taken by “your
organizations.” It is presumed that this reference amounts to a typographical error, and that plaintiff simply meant
TSA.
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Am. Compl. at ] 74-75; See Exhibit A.

2. Thereafter, the plaintiff filed a lawsuit and included a claim challenging TSA'’s failure
to respond to his FOIA request. See Am. Compl., Count 17, Doc. 20.

3. Insupport of his FOIA claim, the plaintiff specifically alleged that he served TSA
with a FOIA request for various documents and specified video footage in August,
2011, but had yet to receive a response to that request. Id. { 74-76, 135-137.

4. TSA responded to the plaintiff’s FOIA request by letter dated June 25, 2012, which
stated that TSA had located 32 pages of records and video footage responsive his
FOIA request. See Exhibit B.

5. Of that material, TSA withheld three pages in full, produced twenty-nine pages from
which certain information had been redacted in part, and initially withheld the video
footage in full on the basis that TSA’s FOIA Office lacked the resources required in
order to apply the necessary privacy-necessitated redactions. See Exhibit F.

6. The plaintiff filed an administrative appeal on July 4, 2012, objecting to the agency’s
decision to withhold

e “[t]he names of TSA employees with [whom] I interacted with”
during the incident in question (pursuant to FOIA Exemption 6);

e “[t]he names of police officers” present during the incident in
question (pursuant to Exemption 7(C));

e information from a box on a standard incident report form indicating
how to characterize the “Verbal Report From Image Operator (10) to
Screening Operator (SO)” (pursuant to Exemption 3);

e apassage in a typewritten description of the incident by a Supervisory
Transportation Security Officer (STSO) indicating why the STSO
“*decided that additional attention was needed’” during the incident
(pursuant to Exemption 3);

e information in a box labeled “Report from 10 in Section XII of a
TSA Incident Report form (pursuant to Exemption 3);

e an annotation next to plaintiff’s name in a hand-written report about
the incident (pursuant to Exemption 3);
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e from a different hand-written report about the incident an annotation
about the kind of pat-down that was offered to plaintiff (and which
plaintiff declined) (pursuant to Exemption 3);

¢ video footage of the incident in its entirety (because TSA’s FOIA
Office lacked the technological capacity to apply the necessary
privacy redactions pursuant to Exemption 6).

See Exhibit C.

7. OnJuly 23, 2012, TSA sent the plaintiff an amended final response letter indicating
that because TSA’s FOIA Office had obtained a redacted version of the video footage
in question through other channels, it was providing the plaintiff with a copy of that
edited footage in fulfillment of that portion of his FOIA request. See Exhibit D.

8. On November 20, 2012, TSA denied plaintiff’s administrative appeal. See Exhibit E.

Dated: February 13, 2013 Respectfully submitted,

STUART F. DELREY
Principal Acting Deputy Assistant Attorney
General

RUPA BHATTACHARYYA
Director, Torts Branch

ANDREA W. McCARTHY
Senior Trial Counsel, Torts Branch

/s/ Laura G. Lothman

LAURA G. LOTHMAN

Trial Attorney, Torts Branch

CiviL DIvISION

UNITED STATES DEPARTMENT OF JUSTICE
Torts Branch, Civil Division

P. O. Box 7146, Ben Franklin Sta.
Washington, D.C. 20044

(202) 616-4326 (voice)

Counsel for TSA
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CERTIFICATE OF SERVICE

I hereby certify that on February 13, 2013, | electronically filed the foregoing with the
Clerk of Court using the CM/ECF system which will send notification of such filing to the
following:

Jonathan Corbett

Plaintiff, Pro Se

382 NE 191% Street #86952
Miami, FL 33179

Robert Lon Teitler

Attorney for Defendant Broward County
Broward County Attorney’s Office

11 S. Andrews Avenue

Suite 423

Fort. Lauderdale, FL 33301

/s/ Laura G. Lothman
LAURA G. LOTHMAN
Counsel for TSA
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
JONATHAN CORBETT, )
Plaintiff, g
V. % No. 1:12-¢cv-20863-JAL
TRANSPORTATION SECURITY %
ADMINISTRATION, et al., )
Defendants. §

DECLARATION OF AERON J. PINIERQO

I, AERON J, PINIERO, pursuant to 28 U.S.C. § 1746, declare as follows:

L. I am the Operations Manager for the Freedom of Information Act (FOIA)
Office of the Transportation Security Administration (TSA), a component of the U.S.
Department of Homeland Security (DHS). 1 have held this position since October 22,
2012. Tam over eighteen and a resident of Severna Park, Maryland. This Declaration is
based on personal knowledge, information made available to me in the performance of
my official duties, my personal review of the records in question, and conclusions
reached in accordance therewith.

2. In my role as Operations Manager for the FOIA Office, T am familiar with
the processing of requests made to TSA under FOIA, 5 U.S.C. § 552, and the Privacy
Act, 5 U.S.C. § 5524, for initiating searches for records responsive to such requests, and
for supervising the determination of what records or portions thereof should be disclosed
and which should be withheld in part or in full. Tam also familiar with TSA’s obligations

under FOIA and the Privacy Act, including the application of the various exemptions,
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3. The purpose of this Declaration is to set forth the chronology of
correspondence relating to plaintiffs’ FOIA request (the Request) and to identify the basis
for TSA’s decision to withhold certain records responsive to plaintiff’s Request pursuant
to Exemptions 3, 5, 6, and 7 of FOIA.

PLAINTIFF’S FOIA REQUEST CHRONOLOGY

4, By letter dated August 28, 2011, plaintiff Jonathan Corbett submitted *a
formal FOIA records request for, as well as a demand to preserve, the following
evidence™:

1. Any notes taken by any employees of your
organizations relating to this incident;

2. Any incident reports, e-mails, or other documentation
created as a result of this incident;

3. Any correspondence between your organization and
any other party as a result of this incident;

4. Any audio, video, and or[sic] photographic records
taken on August 27th between 3:45 AM and 5:15 AM
at or around the TSA checkpoint in front of the FLL “E
gates” (US Airways). This must include all camera
views that contain any part of this checkpoint, as well
as the camera that monitors the sterile area’s exit
(adjacent to the checkpoint).

Exhibit A,

5. By letter dated June 25, 2012, TSA’s FOIA Office provided response to
plaintiff’s FOIA request, which is attached as Exhibit B. That letter informed plaintiff
that this Office had conducted a search for the records he had specified “relating to an
incident at Fort Lauderdale-Hollywood International Airport (FLL)} on August 27, 2011,
between 4 AM and 5 AM,” and that thirty-two (32) pages of records were located, of

which twenty-nine (29) were provided in full or in part, and three (3) were withheld in
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full.  The twenty-nine pages provided to plaintiff with redactions had information
withheld pursvant to Exemption (b)(2), Exemption (b)(3), Exemption (b)(6), and
Exemption (b)(7)(C). The three pages that were withheld in full were withheld pursuant
to Exemption (b)(5). This letter explained the operation of each Exemption, and each
redaction in the materials produced to plaintiff was labeled with the applicable
Exemption. The letter also informed plaintiff of his administrative appeal rights,

6. At that time, the FOIA Office lacked the technological capacity to apply
redactions to video records that it believed to be required by Exemption (b)(6). As a
result, the letter of June 25, 2012 indicated that video footage located in response to Item
4 of his request would have to be withheld in full. At the time TSA responded to
plaintift’s FOIA request, the FOIA Office had a backlog of requests for video records
that it could not release due to this shortcoming.

7. By letter dated July 4, 2012, plaintiff submitted an administrative appeal
of TSA’s June 25" response to his Request, which is attached as Exhibit C. In that letter,
plaintiff indicated that he was contesting:

a. all redactions marked (b)(6);
b. all redactions marked (b)(7);

¢. aredaction applied to the “Verbal Report from Image Operator (I0) to
Screening Operator (SO)”,

d. multiple redactions to a passage in one or mote incident reports
indicating why a checkpoint screener “decided that additional attention
was needed”;

e. a Sensitive Security Information (SSI) redaction to a box labeled
“Report from [0™;

f. aredaction to “an adjective describing me” that was deemed to be SST;
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g. a SSI redaction regarding a statement that plaintiff was “offer[ed] the

LR N

[redacted] pat-down*";
h. the decision to withhold the video records,

8, By letter dated July 23, 2012, which is attached as Exhibit D, the FOIA
Office notified plaintiff that it was able to obtain a copy of the video records in question
that were sufficiently obscured so as to alleviate any privacy concerns under Exemption
(b)(6). The privacy-protected copics of those videos were provided to plaintiff with that
letter, along with an explanation of that exemption and plaintiff’s administrative appeal
rights regarding this decision.

9. By letter dated November 20, 2012, TSA informed plaintiff that it was
denying his administrative appeal. That letter is attached as Exhibit E.

10.  As of the date of this Declaration, TSA has provided plaintiff with twenty-
nine pages of records in whole or in part, and withheld three pages in full, A true and
correct copy of the records produced to plaintiff, which have since been Bates stamped
for ease of reference, are attached as Exhibit F.

SEARCH METHODOLOGY

I1.  Following the FOIA Office’s receipt of plaintiff’s Request relating to his
screening experience at FLL on August 27, 2011, the FOIA Office initiated a search for
responsive documents. Because the Request relates to a particular incident at FLL, a
request for records was sent to Mr. Larry Burns and Ms. Kelly M, LaCourse at that
airport, which included both plaintiff’s name and a copy of his request, The airport
performed a manual search for records that were generated as a result of the incident.
The airport returned twenty-nine pages of records, which were eventually released to

plaintiff in whole or in part.
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12. Some of the documents responsive to the plaintiff’'s Request contained
Sensitive Security Information (SSI) and so the FOIA office submitted those documents
to the SSI Branch for its review, As required by 49 C.F.R. § 1520.15(b), TSA released
non-exempted portions of the documents containing SSI, with the SSI redacted.

13.  An attorney with TSA’s Office of Chief Counsel assigned to handle
plaintiff’s prior litigation against TSA was also tasked with providing responsive records
to plaintiff’s Request. The attorney conducted a search of electronic records and returned
three pages of email generated in connection with the incident (which were withheld in
full),

14, All of the information at issue was properly withheld because it is exempt
from disclosure pursuant to FOIA, I have reviewed the documents and video that TSA
released in response to plaintiff’s Request and determined that they are responsive. [ have
reviewed the documents line-by-line, to identify any information exempt from disclosure
or for which a discretionary waiver of exemption could apply, and I am satisfied that all
reasonably segregable portions of the relevant records have been release to the plaintiff,
In my determination, any further release of the exempted materials could reasonably lead
to the identification of individuals or to the release of SSI and are properly protected by
the asserted exemptions.

EXEMPTIONS

15, The following paragraphs describe the records or information withheld by

TSA pursuant to the FOIA exemptions identified in its final response letter to plaintiff.

Although plaintiff’s administrative appeal did not contest either the search for records or
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every redaction or withholding beyond the eight items specifically set forth in his letter of
July 4, 2011, this declaration covers each redaction or withholding.‘
Exemption 3

16, Under 5 US.C. § 552(b)(3) (“Exemption 3”), information that is
“specifically exempted from disclosure by statute” is not subject to the FOIA’s
mandatory disclosure provisions, provided that information is covered by a statute that
“requires that the matters be withheld from the public in such a manner as to leave no
discretion on the issue,” and the statute “establishes the particular types of matters to be
withheld.”

17.  The statutes and regulations governing the designation, handling, and
control of SSI place mandatory and non-discretionary restrictions on its public
dissemination. Pursuant to 49 U.S.C. § 114(r)(1), SSI is explicitly exempt from
disclosure pursuant to FOIA if TSA determines that its disclosure would “(A) be an
unwarranted invasion of personal privacy; (B) reveal a trade secret or privileged or
confidential commercial or financial information; or (C) be detrimental to the security of
transportation.” The regulations at 49 C.F.R. part 1520, which are promulgated pursuant
to 49 US.C. § 114(r), also impose a mandatory obligation to protect SSI from public
disclosure. Specifically, under 49 C.F.R. § 1520.9, a person entrusted with SSI may not
“|d]isclose, or otherwise provide access to” SSI to anyone who is not authorized to
receive SSI. The list of “covered persons” authorized to receive SSI is set forth in 49

C.F.R. § 1520.7, and is limited to those with a direct role in transportation security or

! Although certain redactions were made under exemption (b)(2) as well as under
exemption (b)(6), TSA is no longer asserting exemption (b}(2) as to that information,
Accordingly, exemption (b)(2) is not addressed separately herein.

6
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those assisting such individuals. Furthermore, 49 C.F.R. § 1520.15(a) specifically
prohibits the disclosure of SSI pursuant to FOIA by stating that “[e]xcept as otherwise
provided in this section and notwithstanding the Freedom of Information Act (5 U.S.C,
552), the Privacy Act (5 U.S.C. 552a), and other laws, records containing SSI are not
available for public inspection or copying, nor does TSA or the Coast Guard release such
records to persons without a need to know.”*

18. When TSA’s FOIA Office receives a request for records that may contain
SS1, the FOIA Office submits those records to the SSI Program for review in order to
determine whether the records contain SSI and, if so, what specific portions constitute
SSI. Under 49 C.F.R, § 1520.15(b), TSA may release records that contain both SST and
information that is not SSI provided that the SST in that record has been redacted and the
record is not otherwise exempt from disclosure under FOIA,

19.  The responsive records to the Request were submitted to TSA’s SSI
Program for its review. In response, the SSI Program provided copies of the records in
which the SSI it had identified was marked for redaction, The information marked by the
SSI Program for redaction appears on pages 03, 05, 07, 08, 10, 11, 13, 14, 15, 17, 23, and
29. Because the SSI Program is responsible for identifying SSI, and SSI must be
withheld from any FOIA production, the portions of the records that the SSI Program

marked for redaction as SSI were redacted pursuant to Exemption 3.

? While 49 C.FR. § 1520.15(e) allows for a conditional disclosure of specific records or
information, such a release essentially requires a finding that the information is no
longer SSI (e.g., that its release “would not be detrimental to transportation security”),
and such a conditional release “is not a public release of information under the Freedom
of Information Act,” 49 C.F.R. § 1520.15(g).

7
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Exemption 5

20. Under Exemption 35, FOIA's disclosure requirements do not apply to
“inter-agency or intra-agency memorandums or letters which would not be available by
law to a party other than an agency in litigation with the agency.” 5 U,8.C. § 552(b)(5).
The exemption has been interpreted to include the deliberative process privilege, the
attorney-client privilege, and attorney work product. TSA has asserted Exemption 5 to
withhold information protected under all three of these categories.

21. The attorney-client privilege appliecs to confidential communications
between an attorney and his client relating to a legal matter for which the client seeks or
requires professional advice. Although the privilege applies to facts divulged by a client
to his attorney, it also encompasses any opinions given by an attorney to his client based
vpon, and thus reflecting, those facts. In applying the attorney-client privilege to
documents responsive to the Request, a determination was made that the three pages of
records withheld from production in June 2012 were records that contained legal analysis
and/or advice offered by and between attorneys regarding plaintiff’s stated indication — to
attorneys at the Department of Justice — that he intended to pursue litigation regarding the
underlying event.  Those records also reflect the attorneys’ efforts to explore and
delevop the underlying facts, and thereby reflect the matters and means they considered
most important in preparing a defense to the prospective litigation. Because these emails
were exchanged between an attorney at the Department of Justice and an attorney with
TSA’s Office of Chief Counsel, and later between attorneys with TSA’s Office of Chief

Counsel, a determination was made as to each record in question that it independently
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constituted an attorney-client privileged communication that is protected from disclosure
under Exemption 5.

22, The records were also deemed to constitute attorney work-product that is
likewise insulated from disclosure under Exemption 5. The attorney work-product
privilege protects documents and other memoranda prepared by an attorney in
contemplation of litigation. Its purpose is to protect the adversarial trial process by
insulating the attorney’s preparations from scrutiny. This privilege extends to
administrative proceedings and covers documents prepared in anticipation of foreseeable
litigation, including factual materials. In applying the attorney work-product privilege to
records acquired from TSA’s Office of Chief Counsel, a determination was made for
each record that it was prepared in anticipation of plaintiff’s promised federal court
lawsuit and reflected the attorneys’ fact-gathering and/or opinion-formulating processes
regarding the prospective litigation with plaintiff. As such, each record was
independently deemed to also be protected from disclosure as attorney work-product
under Exemption 5,

23.  The deliberative process privilege protects three primary concerns: (1) to
encourage open and frank discussion of policy matters’ between subordinates and
supervisors; (2) to protect against the premature disclosure of proposed policies before
they become final; and (3) to protect against public confusion that might result from the
disclosure of reasons and rationales that were not, in_fact, the ultimate grounds for the
agency’s action. In applying the deliberative process privilege to the records from TSA’s
Office of Chief Counsel that were deemed responsive to the Request, a determination was

made as to each record that it was both predecisional and deliberative. By predecisional,
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I mean that the document was generated before the adoption of a final agency policy, By
deliberative, I mean that the document reflects the give-and-take of the consultative
process, particularly between attorneys charged with defending the government and its
emf)loyees against a threatened lawsuit. As such, each record was independently deemed
to also be deliberative process material that is protected from disclosure under FOIA
Exemption 5.

Exemption 6

24.  Under Exemption 6 of FOIA, agencies are permitted to withhold
“personnel and medical files and similar files the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy.,” 5 U.S.C. § 552(b)(6). This protection
is afforded to information that would infringe on the personal privacy of individuals
about whom it pertains, Moreover, the term “similar files” has been broadly interpreted
to include any record that contains the type of information that might be found in a
personnel or medical file, and thus all information that applies to a particular individual
meets the threshold requirement for Exemption 6 protection,

25.  Once that threshold requirement has been met, the focus of the inquiry as
to whether to redact the information in question turns to whether disclosure of that
information would constitute a clearly unwarranted invasion of personal privacy. That
assessment requires a balancing of the privacy interest that would be compromised by
disclosure against the public interest in the requested information.

26, Here, it is generally accepted that Exemption 6 protects personal
information, to include the person’s name, address, and phone number, regardless of

whether that person is a federal employee or a third party who interacts with a federal

10
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employee. Individuals are deemed to have a protectable privacy interest in that type of
information because its disclosure could expose them to unnecessary unofficial
questioning, harassment, and stigmatization. The concern about such harassment is
reasonable, as the personal identifying information in these records would necessarily
identify the individual as working at a particular location, having played a particular role
in plaintiff’s incident, and thereby make them particularly accessible to those who share
plaintiff’s belief that they were participants in the infringement of his (any by extension
other passengers’) constitutional rights, The need to preserve personally identifying
information from unnecessary disclosure is amplified by the fact that the internet allows a
single disclosure to potentially be broadcast far and wide, and once disclosed and placed
on the internet can be disseminated widely and without any meaningful limitation on
inappropriate instances thereof,

27.  Against this privacy interest is the consideration that none of the
individuals® personal information would shed light on how TSA performs its statutory
duties generally or in the particular instance at issue in this litigation, It is well
understood that the purpose of the FOIA is to allow the public greater understanding in to
the operations of the federal government. An individual’s personal identifying
information, however, does not contribute to that understanding,

28.  Information was redacted pursuant to Exemption 6 on pages 01-05, 10-25,
and 27-29. In each instance where such a redaction appears, the FOIA Office made the
determination that the name, phone number, or other identifying information in question
implicated the individual’s privacy interest in that information, and that the public

interest in having that information disclosed was insufficient to merit its disclosure.

11
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Accordingly, TSA’s FOIA Office made an determination to withhold all such
information under Exemption 6.

29,  The same considerations at issue apply with equal force to the video
records that are the subject of plaintiff’s Request, The FOIA Office reviewed the video
footage in question and determined that individuals faces were plainly visible and
distinct, so as to allow a viewer to identify a particular individual by face. That
information, if disclosed, would be the equivalent of disclosing an individual’s name or
other identifying information, as a viewer of the video would then be able to go to an
individual’s place of work in order to look for that person, with the attendant possibility
of unnecessary or unwarranted and unofficial questioning, harassment, and
stigmatization, Moreover, the videos in question showed numerous other passengers
proceeding through the checkpoint at approximately the same time as plaintiff who
possess the same privacy rights as the employees whose names have been redacted. In
contrast, the visual identifying information regarding the federal employees and third
parties who nearby during the incident would not further an understanding of TSA’s
operations.  Accordingly, the FOIA Office made the determination that Exemption 6
required that the video footage be sufficiently obscured in order to preserve the privacy of
the individuals portrayed therein.

Exemption 7{C)

30, Under 5 U.S.C. § 522(b)(7)(C), the FOIA’s disclosure provisions do not
apply to “records or information compiled for law enforcement purposes, but only to the
extent that the production of such law enforcement records or information . . . (C) could

reasonably be expected to constitute an unwarranted invasion of personal privacy,” Here,

12
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TSA’s security checkpoint activities are not conducted for generalized law enforcement
objectives. However, airport security screening has resulted in the discovery of items
that must be referred to law enforcement since it first began in the late 1960s, and
therefore records regarding their discovery would be made and preserved for subsequent
use by law enforcement personnel and entities. Further, the consideration that the records
or information be “compiled for law enforcement purposes,” has been broadly understood
to include both civil and criminal enforcement actions. In that respect, TSA has
extensive statutory and regulatory enforcement authority, in both the civil and criminal
spheres, regarding incidents arising at its security checkpoints, As such, records
memorializing an incident that might give rise to a civil or criminal enforcement action —
even if no prohibited item is found — fall within the meaning of a record “compiled for
law enforcement purposes.”

31.  Here, the TSA FOIA Office made determined that the records generated as
a result of plaintiff’s refusal of all offered forms of screening were created as a result of
TSA policy to document unusual events at the checkpoint, as those incidents might
ultimately result in the institution of a criminal or civil enforcement proceeding. As such,
the records that plaintiff seeks were “compiled for law enforcement purposes.”

32, Because these records meet the threshold requirement for the application
of Exemption 7(C), TSA’s FOIA Office redacted the names of the law enforcement
officers that appeared therein, on the basis that the disclosure of those individuals’
identifying information “could reasonably be expected to constitute an unwarranted
invasion” of their personal privacy. TSA’s FOIA Office reached that conclusion for the

same reasons set forth above in connection with Exemption 6: that the disclosure of

13
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personally identifying information carries an attendant concern regarding the possibility
that it will be used to harass or stigmatize that individual, or expose them to unwarranted
unofficial questioning regarding this incident. Against this legitimate privacy interest is
the lower threshold in Exemption 7(C) for withhoelding such information, as it need only
be “reasonably expected to constitute an unwarranted invasion” of an individual’s
privacy (in contrast to “the ciearly unwarranted” invasion protected by Exemption 6).

33, Here, because the disclosure of these officers’ names was deemed to be
justifiable under Exemption 6, the second criteria for withholding those names pursuant
to Exemption 7(C) was necessarily met as well. Nevertheless, TSA’s FOIA Office made
a separate determination that the disclosure of the officer’s identifving information could
reasonably be expected to expose the particular officer to unwarranted contact regarding
this incident, and therefore to constitute an unwarranted invasion of their personal
privacy.”> For these reasons, TSA’s FOTA Office redacted the officers’ names — which
ap]ﬁear on pages 03, 05-06, 10, 14, 25, and 27-29 — under Exemption 7(C) as well as
Exemption 6.

i
H
1
1
i

i

* TSA’s FOIA Office did not redact the officers badge number, as that information alone
would not easily allow the individual officer to be identified, yet would allow plaintiff
to distinguish more easily between the different officers mentioned in the records that
were disclosed to him,

14
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I declare under penalty of perjury that the foregoing is frue and correct.

Executed on February 12, 2013, ) .

Aeron J. Pineiro,LOperations Manager-

Freedom of Information Act Office

Office of Civil Rights & Liberties, Ombudsman &
Traveler Engagement

Transportation Security Administration

U.8. Department of Homeland Security
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
JONATHAN CORBETT, )
Plaintiff, ;
v, g No. 1:12-¢v-20863-JAL
TRANSPORTATION SECURITY %
ADMINISTRATION, et af., )
Defendants. §

DECLARATION OF DAVID E. HOFFMAN

I, DAVID E. HOFFMAN, pursuant to 28 U,8,C, § 1746, declare as follows:

I. 1 am the Chief of the Sensitive Security Information (SSI) Program of the
Transportation Security Administration, which is a component of the Department of
Homeland Security. I have held this position since November 2011, This Declaration is
based on personal knowledge and information made available to me in the performance
of my official duties, my personal review of the records in question, and conclusions
reached in accordance therewith. My position as Chief of the SSI Program places me in a
position to determine the potential harm of releasing records containing SSI.

2, Pursuant to 49 U.S.C. § 114(r) and 49 C.F.R. part 1520, the Administrator

of TSA is vested with the authority to determine what information constitutes SSI.! That

' 49 US.C. 114(r) refers to TSA’s Administrator as “the Under Secretary of
Transportation for Security” because TSA was originally a part of the Department of
Transportation, TSA’s functions, as well as the Under Secretary’s, were transferred to
DHS pursuant to section 403(2) of the Homeland Security Act of 2002, Pub. L. No. 107-
296, 116 Stat, 2135 (codified at 6 U.S.C. 203(2)). The Under Secretary is now known as
the Administrator of TSA. See 49 C.F.R. 1500.3.
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authority is delegated from the TSA Administrator to the Chief of the SSI Program
pursuant to a Management Directive signed by the Administrator on April 23, 2012, The
SSI Program serves as the primary point of contact (POC) for the DHS Office of
Security, other DHS Components, transportation security stakeholders, and TSA as a
whole on issues involving SS1 in accordance with 49 C.F.R. part 1520,

3. The SSI Program conducts assessments and reviews of TSA records in
order to determine whether information in those records constitutes SSI. The SSI
Program thercafter ensures that the appropriate SSI designations and protections are
made in accordance with 49 C.F.R, part 1520. The prohibition on public release of SSI is
not discretionary but is mandatory in accordance with 49 C.F.R. § 1520.15(a). The SSI
Program also determines whether specific information should no longer be protected as
SSI in accordance with 49 C.F.R. § 1520.5(¢) and whether information previously not
deemed SSI should be so designated.

4, The SSI Program makes such designations on factors that include the
analysts’ training and consultation with subject-matter expetts who provide expertise on
the threats posed by those seeking to do harm to transportation security, This expertise
permits the SSI Program to understand how different terms, phrases, and concepts could
be used by terrorists to undermine security systems in their attempt to harm transportation
security.

5. Exemption 3 of the Freedom of Information Act (FOIA) allows the
withholding of information “specifically exempted from disclosure by statute...if that

statute ‘(A)(i) requires that the matters be withheld from the public in such a manner as to

HOFFMAN DECLARATION PAGE20OF7
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leave no discretion on the issue; or (ii) establishes particular criteria for withholding or
refers to particular types of matters to be withheld...”

6. Pursuant to 49 U.S.C. § 114(r) and implementing regulations at 49 C.F.R.
part 1520, information designated as SSI is exempt from disclosure notwithstanding the
Freedom of Information Act, 5 U.S.C. § 552, the Privacy Act of 1974, 5 U.S.C. § 552(a),
ot any other laws if TSA determines disclosure would “(1) be an unwarranted invasion of
personal privacy . . . ; (2) reveal a trade secret or privileged or confidential commercial or
financial information obtained from any person; or (3) be detrimental to the security of
transportation.” 49 C.F.R. part 1520.5(a). TSA’s determinations as to what constitutes
SSI are exclusively reviewable by the United States Courts of Appeals. 49 US.C. §
46110.

7. It is my understanding that on August 28, 2011, Mr. Jonathan Corbett, the
plaintiff in the above-captioned litigation, filed a request for information pursuant to
FOIA,

8. Consistent with 49 U.S.C. § 114(r) and 49 C.F.R. part 1520, the SSI
Program, under my supervision, has reviewed the documents that were identified as being
responsive to the plaintiff’s request. I have determined that the documents identified with
Bates numbers 03, 05, 07, 08, 10, 11, 13, 14, 15, 16, 17, 23, and 29 contained some
information that constitutes SSI.

9. The page Bates numbered 03 contains —~ in the second to last line of the
narrative description of the event — a short statement addressing whether Mr. Corbett met
a patticular selection criteria for enhanced passenger screening. The same information

appears — and was redacted —

HOFFMAN DECLARATION PAGE3 OF7
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a. on the fourth to last line of the page Bates numbered 035;

b. in the block of information redacted on the page Bates numbered 07;

c. twice on the page Bates numbered 10 (on the first line and next to the notation

“Number of passengers —);

d. on the first line of the page Bates numbered 13;

¢. on the thirteenth line of the page Bates numbered 14;

f. on the fourth line of the page Bates numbered 15;

g. on the last line of the page Bates numbered 23; and

h. on the second line of the page Bates numbered 29,

Because this designation if publicly disclosed would reveal to passengers whether or not
they can expect enhanced screening — and if they elected to proceed what that enhanced
screening entails — this designation constitutes a selection criteria for aviation screening
that is SSI pursuant to 49 C.F.R. § 1520.5(b)(9)(i) and (b)(9)(ii).

10, The pages Bates numbered 06 through 12 are part of a standard TSA
Incident Report Form, which prompts the employee completing it to provide particular
types of information about the screening process that gave rise to an incident
necessitating a report. Of necessity, this form requests information related to the types of
screening procedures used and the selection criteria by which certain individuals may be
designated for additional screening. In addition to the designations discussed above
(which appear on the pages Bates numbered 07 and 10 of this document), several pages
of this document contain SSI.

11, Specifically, the pages Bates numbered 08 and 11 contain redactions in

blocks intended to record the “Verbal Report from Image Operator (I0) to Screening

HOFFMAN DECLARATION PAGE4 Or7
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Operator (SO)” or the “Report from 10,” respectively., The information in these blocks
reflects the set of pre-established criteria by which the 10 identifies to the SO the reasons
for a particular search following an Advanced Imagining Technology (AIT) scan, and
thus both the level of detail in the communication between the 10 and SO and the criteria
that can trigger additional screening by the SO.2 The block on the page Bates numbered
08 also contains a notation why a passenger might have been “required to undergo the
Resolution Pat-Down (RPD),” a particular form of enhanced screening, Lower down on
the page Bates numbered 08 is a diagram intended to be used to indicate the “location
where items are found” in the course of a screening, the disclosure of which would reveal
the granularity of TSA’s search efforts and facilitate efforts to circumvent them. Each of
these redactions covers descriptions of why additional screening was needed based on an
AIT scan and would impart information about the criteria giving rise to forms of
enhanced screening, thereby providing insight to those interested in circumventing TSA’s
checkpoint screening procedures. As such, the information constitutes SSI pursuant to 49
C.FR. § 1520.5 (b)(9)(D).

12, The page of this form that is Bates numbered 10 also contains a longer
redaction of the reporting screener’s reasoning for deciding “that additional attention was
needed” for the plaintiff during this incident, The same information was also redacted on
the page Bates numbered 13. Disclosure of this information publicly would afford undue
insight into the criteria that can trigger additional screening, and would serve as an

indication to those seeking to circumvent TSA screening procedures about what kinds of

2 Although Mr. Corbett states that he opted out of AIT screening, the information in

the blank template that was redacted sheds light on the procedures with which the IO and
SO note where to look and what to look for during AIT screening.
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actions or behaviors to avoid, In both instances, this information was determined to
constitute SSI pursuant to 49 C.F.R. § 1520.5(b)(9)(i).

13.  The twenty-sixth line of the page Bates numbered 10 also contains a
notation about the type of “ETD” (Explosives Trace Detection) conducted on plaintiff’s
accessible property, and the same information was also redacted on the first line of the
final paragraph on the page Bates numbered 13 and the eleventh line of the page Bates
numbered 16. Further disclosure of the redacted information on these pages would
provide insight into the extent of screening required in this context, and therefore provide
undue insight into TSA’s screening policies and procedures. As such, this information
was deemed to constitute SSI in accordance with 49 C.F.R. § 1520.5(b) (9)(ii).

14.  The last line in the narrative on the page Bates numbered 17 contains a
similar procedural redaction to the description of. a pat-down procedure offered to
plaintiff during this incident. Disclosure of this information could be used in
cémbination with the description of other events to determine and predict the type of
screening procedures that would be used in a particular context or sequence of events. As
a result, the public disclosure of this information would provide undue insight regarding
TSA’s screening policies and procedures to those seeking to circumvent those
procedures. Accordingly, this information was deemed to constitute SSI in accordance
with 49 C.F.R. § 1520.5(b) (9)(i).

"
1
i

i
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I declare under penalty of perjury that the foregoing is true and correct,

7%

Dav1d E, Hofﬁnén, Chidf

Sensitive Security Information Program
Office of Law Enforcement/

Federal Air Marshal Service
Transportation Security Adminigtration
U.8. Department of Homeland Security

Executed on February 12, 2013.
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EXHIBIT A
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From: Jonathan Corbett
407 Lincoln Road, #11A
Miami Beach, FL 33139
August 28®, 2011

To:  TSA Claims Management Branch
601 South 12th St.
TSA-9
Arlington, VA 20598-6009

To: Transportation Security Administration
Office of the Special Counselor
Atin: Freedom of Information Act Office
601 South 12th Street
Arlington, VA 20598-6033

Re:  FTCA Claim, FOIA Request, and Demand to Preserve Evidence

To Whom It May Concern:

On August 27", 2011, between approximately 4 AM and 5 AM, I was unlawfully
searched and detained by members of the Transportation Security Administration at FLL airport.
After opting out of your nude body scanners, I was then asked to undergo a physical “pat-down”
search. 1 stated that this was consented to so long the searcher would not be touching my
genitals or buttocks, I was informed that this touching would be necessary,

A Transportation Security Manager named Alejandro Chamizo was called over to talk to
me, and again explained that touching these “sensitive areas™ would be necessary, to which I
repeated that I did not consent to such touching. I was then informed by the TSM that | would
be searched regardless of consent, whether I wanted it “here or at the BSQ” (Broward Sheriff's
Office). A reasonable person in my situation would have gathered that I was not free to leave at
this point. As your TSM had no legal right to detain me, this may constitute, and I hereby make
a Federal Tort Claims Act claim for: state law false arrest, state law false imprisonment, and state
law negligence relating to failure to train employees. This is additionally an unreasonable
seizure of my person in violation of the fourth amendment to the US Constitution.

Additionally, during a search of my belongings, the TSA exceeded its statutory
boundaries on three occasions. First, the TSA screener decided to read each of the cards (credit
cards, 1Ds, efc.) that 1 had been carrying in my pants, This search could not have turned up
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evidence of weapons, explosives, or incendiary items, and therefore was unlawful. Second, the
TSA screener decided to flip through and examine pages of a book that I was carrying, This
search could not have tumed up evidence of weapons, explosives, or incendiary items, and
therefore was unlawful. Finally, the general extent of the bag search performed by the TSA,
which took over 30 minutes to examine one carry-on and one personal item, was retaliatory, as
explained by a TSA screener who noted that declining a search gave them additional suspicion
and therefore justified this search. This search went beyond what was necessary to tum up
evidence of weapons, explosives, or incendiary items, and therefore was unlawful, and my
honest personal opinion was that the screeners desired to tumn up evidence of anything unlawful
as “payback” for declining their search. Each of these three searches was objected to by me at
the time, and each of the three searches continued despite my objections, This may constitute,
and | hereby make a Federal Tort Claims Act claim for: state law negligence relating to failure to
train employees, and other related state laws, This is also an unreasonable search of my
property in violation of the fourth amendment to the US Constitution.

The total amount claimed is US$1,000,000.00 (one million United States Dollars),

Please also accept this as a formal FOTA records request for, as well as a demand to preserve,
the following evidence:

1. Any notes taken by any employees of your organizations relating to this incident

2. Any incident reports, e-mails, or other documentation created as a result of this incident

3. Any correspondence between your organization and any other party as a result of this
incident

4, Any audio, video, and or photographic records taken on August 27" between 3:45 AM
and 5:15 AM at or around the TSA checkpoint in front of the FLL “E gates” (US -

Airways). This must include all camera views that contain any part of this checkpoint, as
well as the camera that monitors the sterile area’s exit (adjacent to the checkpoint),

I may be contacted at the address at the top of this letter.

Thank you,

e

Jonathan Corbett




Case 1:12-cv-20863-JAL Document 89-4 Entered on FLSD Docket 02/13/2013 Page 4 of 4

L RO BHL OL 30'EANE 40 401 LV MINOILS 39N v

SEP 06 201

) - —— ln.J--.»..l.A. Creiem Ll ey - o
m-mm:m:mm:m:mmmmm_m:hmmmm;_m*_:Em“m:m S el

TR v oy T,

8 st s log e s

990 Yy vou
a\.aw.uwrﬁ.u ?.»KW: dcm‘ %u JJ%&.D E,auﬁa_:”.“

£co9

YL u 1-9

9E97 9540 2000 04ST TTOL

I i
Wy Py 7 Lo}

Y el

A0 L WL T

. g % ] R .
== e ) Y ;
dpYE Moo 4

: = T = 1 Ty
z :

T 3. E LR !
L} PR -
LN e i - i L S .y

IREEY Y ST

-




Case 1:12-cv-20863-JAL Document 89-5 Entered on FLSD Docket 02/13/2013 Page 1 of 4

EXHIBIT B
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U.S. Department of Homeland Security

Freedom of Information Act Office
601 South 12" Street
Arlington, VA 20598-6020

JUN 25 2012

3600.1
FOIA Case Number: TSA11-0859

Mr. Jonathan Corbett
2885 Sanford Ave., SW #16511
Grandville, M1 49418-1342

Dear Mr, Corbett:

This letter is in response to your Freedom of Information Act (FOIA) request dated Angust 28,
2011, in which you requested the following records relating to an incident at Fort Lauderdale-
Hollywood International Airport (FL.L) on August 27, 2011, between 4 AM and 5 AM at the
secutity checkpoint.

1. Any notes taken by any employees of your organizations relating to this incident.
2. Any incident reports, emails, or other documentation created as a result of this incident.

3. Any 'correspondence between your organization and any other party as a result of this
incident.

4. Any audio, video, and or photographic records taken on August 27 between 3:45 AM
and 5:15 AM at or around the Transportation Security Administration (TSA) checkpoint
in front of the FLL “E gates” (US Airways). This must include all camera views that
contain any part of this checkpoint, as well as the camera that monitors the sterile area’s
exit (adjacent to the checkpoint),

Your request has been processed under the FOIA, 5 U.S,C. § 552 and the Privacy Act, 5 U.S.C §
552a, respectively.

A reasonable search within TSA was conducted and 32 pages responsive to items 1 - 3 of your
request were located. These pages have been reviewed and portions are being withheld pursuant
to Exetptions (b)(2), (b)(3), (b)(6) and (b)}(7XC). Please note that regarding item 4 of your
request, the surveillance video from FLL was located; however, this video includes images that
require protection under Exemption (b)(6) of the FOIA and the TSA FOIA Office does not have
the in-house capability to obscure or omit those images from the video. Therefore, the video you
have requested is being withheld in full. In addition, three pages are being withheld in their
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enlirety pursuant to Exemption (b)(5). A more detailed explanation of these exemptions is
outlined below.

Exemption (b)(2)

Exemption (b)(2) exempts from mandatory disclosure records that are “related solely to the
internal personnel rules and practices of an agency,” We have determined that certain portions of
the requested records contain personnel rules and/or internal practices of the TSA and are thus
properly withheld from disclosure under this exemption.

Exemption (b)(3)

This information reveals Sensitive Security Information (SSI) and is exempt from disclosure
under Exemption (b)(3), which permits the withholding of records specifically exempted from
disclosure by another Federal statute. Title 49 U.S.C. Section 114(r) exempts from disclosure
SSI that “would be detrimental to the security of transportation” if disclosed. The TSA
regulations implementing Section 114(r) are found in 49 CFR Part 1520.

Exemption (b¥(5)

Exemption (b)(5) protects from disclosure those inter- or intra-agency documents that are
normally privileged in the civil discovery context. The three most frequently invoked privileges
are the deliberative process privilege, the attorney work-product privilege, and the attorney-client
privilege. Of those, we have determined that information in the documents you have requested is
appropriately withheld under the attorney work-product privilege which protects the adversarial !
trial process by insulating the attorney’s preparation from scrutiny.

Exemption (b}6)

Exemption (b)(6) permits the government to withhold all identifying information that applies to a
particular individual when the disclosure of such information "would constitute a clearly
unwarranted invasion of personal privacy.” This requires the balancing of the public’s right to
disclosure against the individual’s right to privacy. After performing this analysis, we have
determined that the privacy interest in the identities of the individuals in the records you have
requested outweigh any minimal public interest in disclosure of the information. Please note that
any personal interest you may have in that information does not factor into the aforementioned i
balancing test,

Exemption (bX7XC)

Exemption (b)(7)C) permits the government to withhold all law enforcement information when
disclosure “could reasonably be expected to constitute an unwarranted invasion of personal
privacy” based upon the traditional recognition of strong privacy interests ordinarily
appropriated in law enforcement records, As such, we have determined that the privacy interest
in the identities of individuals in the records you have requested clearly outweighed any minimal
public interest in disclosure of the information. Please note that any personal interest you may
have in that information does not factor into this determination.
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Fees

The fees incurred to process this request do not exceed the minimum threshold necessary for
charge and, therefore, there is no fee associated with the processing of your request,

Administrative Appeal

You may appeal the determination outlined in this response within 60 days of this letter, Failure
to appeal this response within 60 days of the date of this letter may result in dismissal of your
appeal as untimely. Any appeal should contain your FOIA request number and state, to the
extent possible, the reasons why you believe the initial determination should be reversed. In
addition, the envelope in which the appeal is mailed in should be prominently marked “FOIA”
appeal. Any administrative appeal of this determination may be made in writing to Kimberly
Walton, Assistant Administrator, Office of Civil Rights & Liberties, Ombudsman and Traveler
Engagement (CRL/OTE), Transportation Security Administration, 601 South 12™ Street, East
Building, E7-1218, Arlington, VA 20598-6033, The Assistant Administrator’s determination
will be administratively final, If you have any questions pertaining to your request, please feel
free to contact the FOIA Office at 1-866-364-2872 or locally at 571-227-2300,

Sincerely,

Doy e
Q}( Yvonne L. Coales
Branch Chief

Freedom of Information Act Office

Office of Civil Rights & Liberties,
Ombudsman and Traveler Engagement

Transportation Security Administration

Enclosure




Case 1:12-cv-20863-JAL Document 89-6 Entered on FLSD Docket 02/13/2013 Page 1 of 3

EXHIBIT C




Case 1:12-cv-20863-JAL Document 89-6 Entered on FLSD Docket 02/13/2013 Page 2 of 3

From: Jonathan Corbett
2885 Sanford Ave, SW #16511
Miami Beach, FL 33139
July 4™, 2012

To:  Transportation Security Administration
Attn: Freedom of Information Act Office
601 South 12th Street
Arlington, VA 20598-6033

Re: FOIA Appeal, TSA11-0859

To Whom It May Concern:

I have received your correspondence fulfilling in part and denying in part my FOIA
request submitted to your office nearly one year ago. As this issue is already in litigation
(Corbett v. TSA et. al, 12-CV-20863, SDFL) due to the government’s failure to timely reply, I do
believe that the government has forfeited its right to administratively hear this issue. However,
in the event that the Court decides otherwise, I hereby appeal as follows:

1. The names of TSA employees with which I interacted with on August 27", 2011 have all
been redacted noting exemption (b)(6) (privacy of individuals). These individuals are alt
public servants whao are required to wear identification tags in the course of their duties.
There is therefore no reasonable expectation of privacy in regards to their names. BTW,
you missed one (“STSO English,” on the 15 page sent to me)... you really should be
more careful. @ This appeal applies to all redactions marked (b)(6).

2. The names of police officers are redacted noting (b)(7)(C) exemption (privacy of law
enforcement officers). For the same reasons listed above for (b)(6), all redaclions marked
(bX7YC) are thusly appealed.

3. The *“Verbal Report from Image Operator (IQ) to Screening Operator (SO)” has been
redacted in its entirety noting exemption due to constituting SSI. It seems extraordinarily
unlikely that each word of this report constitutes SSI. Further, there should be no report
from the IO to the SO, since I did not go through an imaging device. Please explain and
un-redact appropriately.
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4, There are multiple copies of an incident report by a redacted STSO that contains the
sentence, “During the interview, 8TSO [redacted] decided that additional attention was
needed [long redacted text here],” noting again SSI as the reason for exemption. The
“long redacted text” would seem to me to be a sentence that would convey the TSA’s
retaliatory purpose for intensifying the search against me. Hiding behind SSI to avoid
embarrassment is barred by federal law, Please explain and un-redact appropriately.

5. There is a page that is largely blank except for seven (b)(6) redactions and one SSI
redaction in a box labeled “Report from 10;” For the same reasons as described above in
paragraph 3, please explain and un-redact appropriately.

6. There is a hand-written report by a redacted STSO (the one in which you forgot to redact
the name of STSO English) that redacts an adjective describing me on the fourth line
noting the SSI exemption, It seems highly unlikely that a word used to describe me could
possibly be SSI. Please explain and un-redact appropriately.

7. There is a hand-written report by a redacted LTSO that says I was “offer[ed] the
[redacted] pat-down,” with the redaction noting SSI. If I was offered it, how can it be
SSI? Please explain and un-redact appropriately.

8. Last and most importantly, your letter notes that the $8 biltion dollar per vear, 60,000
employee large Transportation Security Adminisiration does not have the ability to
partially redact a video, presumably to block out the screens of baggage x-rays. Do you
really want to go in front of a federal judge with that argument? Video editing software
is available on the Internet for frec. I highly suggest that you save yourselves significant
embarrassment in court and fulfill this request. So appealed.

Please correct the above at your earliest convenience, While I don’t believe this appeal is
necessary, you may wish to take this opportunity to provide the requested documents to avoid
unnecessarily putting these issues in front of a judge who will surely not be amused, I may be
contacted at the address at the top of this letter.

Thank you,

A

. Jonathan Corbett g—
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1.8, Department of Homeland Security

Freedom of Information Act Office
Jup 23 201 601 South 12" Street
Arlington, YA 20598-6020

Transportation
Security
Administration

3600.1
FOIA Case Number; TSA11-0859

Mr. Jonathan Corbett .
2885 Sanford Ave., SW #16511
Grandville, M1 49418-1342

Dear Mr. Corbett:

This letter is a final amended response to your Freedom of Information Act (FOIA) request dated
August 28, 2011 for the following records relating to an incident at Fort Lauderdale-Hollywood
International Airport (FLL) on August 27, 2011, between 4:00 a.m. and 5:00 a.m. at the security
checkpoint:

1. Any notes taken by any employees of your organization relating to this incident,
2. Any incident reports, emails, or other docwmentation created as a result of this incident.

3. Any correspondence between your organization and any other party as a result of this
incident.

4, Any audio, video, and or photographic records taken on August 27, 2011 between 3:45
a.m. and 5:15 a.m. at or around the Transportation Security Administration (TSA)
checkpoint in front of the FLL “E gates” (US Airways). This must include all camera
views that contain any part of this checkpoint, as well as the camera that monitors the
sterile area’s exit (adjacent to the checkpoint),

Your request has been processed under the FOIA, 5 U.S.C. § 552 and the Privacy Act, 5 U.S.C §
352a.

A reasonable search within TSA was conducted and 32 pages responsive to Items | — 3 of your
request were located and provided to you on June 25, 2012, with three pages withheld in their
entirety under FOIA Exemption (b)(5) and portions of the remaining pages withheld pursuant to
FOIA Exemptions (b)(2), (b)(3), (b)(6) and (b)}(7)(C).

At that time, the TSA FOIA Office informed you that it did not have the in-house capability to
obscure or omit images from the videos responsive to Item 4 of your request, and thus withheld
those videos in full under FOLA Exemption (b){(6). Subsequent to our response to you, obscured
copies of these videos were obtained through other channels, and the TSA FOIA Office is
releasing them to you at this time.
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Images in these videos have been obscured under FOIA Exemption (b)(6). A more complete
explanation of this exemption follows.

Exemption (b){(6)

Exemption (b)(6) permits the government to withhold all identifying information that applies to a
particular individual when the disclosure of such information "would constitute a clearly
unwarranted invasion of personal privacy.” This requires the balancing of the public’s right to
disclosure against the individual’s right to privacy. After performing this analysis, we have
determined that the privacy interest in the identities of the individuals in the records you have
requested outweigh any minimal public interest in disclosure of the information. Please note that
any personal interest you may have in that information does not factor into the aforementioned
balancing test.

Fees

The fees incurred to process this request do not exceed the minimum threshold necessary for
charge and, therefore, there is no fee associated with the processing of your request.

Administrative Appeal

In the event that you wish to appeal this determination, an administrative appeal may be made in

- writing to Kimberly Walton, Assistant Administrator, Office of Civil Rights & Liberties,
Ombudsman and Traveler Engagement (CRL/OTE}, Transportation Security Administration,
601 South 12" Street, East Building, E7-1218, Arlington, VA 20598-6033, Your appeal must
be submitted within 60 days from the date of this determination. It should contain your FOIA
request number and state, to the extent possible, the reasons why you believe the initial
determination should be reversed. In addition, the envelope in which the appeal is mailed in
should be prominently marked “FOIA Appeal.” Please note that the Assistant Administrator’s
determination of the appeal will be administratively final. If you have any questions pertaining to
your request, please feel fiee to contact the FOIA Office at 1-866-364-2872 or locally at 571-
227-2300.

Branch Manager

Freedom of Information Act Office

Office of Civil Rights & Liberties,
Ombudsman and Traveler Engagement

Transportation Security Administration

Enclosure
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U.S. Department of Homeland Security
601 South 12" Street
Arlington, VA 20598-6020

2 % Transportation
’@t Security
NOV 20 2012 “’z,m A Admmlstratlon

3600.2
FOIA Case Number: TSA11-0859A

Mr. Jonathan Corbett
2885 Sanford Ave, SW #16511
Grandville, M1 49418-1342

Dear Mr, Corbeiti:

This letter is in response to your Freedom of Information Act (FOIA) appeal received on July 18,
2012. Your original request was assigned FOIA Case Number TSA11-0859 in which you
requested records relating to an incident at Fort Lauderdale-Hollywood International Airport on
August 27, 2011, between 4:00 a.m. and 5:00 a.m. at the security checkpoint.

Your request was processed under the FOIA, 5 U.S.C, § 552, The Transportation Security
Administration (TSA) responded on June 25, 2012, withholding portions of the responsive
records pursuant to FOIA Exemptions (b)(2), (b)(3), (b)(6), and (b)(7)(C). Subsequently, the
TSA issued an amended response on July 23, 2012, to include video footage of the incident,
portions of which were withheld pursuant to FOIA Exemption (b)(6). You filed an
administrative appeal requesting that we release and/or explain the information being withheld.

I have reviewed the documents and the redactions applied and I concur with original assessment
as presented to you. Therefore, I am denying your appeal,

Fees

The fees incurred to process your request do not exceed the minimum threshold necessary for
charge and, therefore, there are no fees associated with processing this request.

Judicial Review

This is the final decision on your appeal, Should you choose to do so, you may seek judicial
review of this decision pursuant to the provisions of 5 U.S.C, §552(a)(4)(B) in the United States
District Court in the district in which you reside, or in which the agency records are situated, or
in the District of Columbia.

W

Assistant Administrator for Civil Rights & Liberties,
Ombudsman and Traveler Engagement
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View Incident: Summary Information

General Information

Tracking Number; INC2011FLL3616

Mode: Air

Incident Date: 08/27/2011

Ingident Time: 0410

Incident Type: Other

Port/ Responsibility Center:  FLL-Ft. Lauderdale-Hollywood International
Ocourred At Checkpoint: Yes

Checkpoint: FLLE

Location: Passenger and Carry-on Screening Location

TSOC Watch Notified? No
Individuals Notified: (DGR FsD
Date Notified: 08/27/2011

Time Notified: 0431

Notified Method: Teiephone

Individuals Notified: FLL Coordination Center
Date Notified: 08/27/2011

Time Notified: 0415

Notified Method: Telephone

Individuals Notified: [(S)ICIITs!
Date Notified: 08/27/2011

Time Notified: 0730

Naotified Method: Conversation

Lead Agent*: [((E)]
Apent Hours®**: 1 Travel Hours**; 0.5

Recorded By: (b)(ﬁ) — ..

Reported By: [T 5750

Additional Information

ONGIAT IS CONTROLLED UNDER 48 CFR PARTS 13 AND 1130, KO PARYT OF
DWW, Y AS DEFINED TN 40 CFR PARTS 15 AND 1520, EXCEPT WITH THE
SECURITY ADMINISTRATION DR THE SECRETARY OF

TV OR OTHER ACTION, FOR (LS. GOVERNMENT AGENCIES, PUBLIC

Page ! (11

WARNING: THIS RECORD UONTAINS SENSITIVE SECURITY INFO!
THIS RECORL MAY BE DISCLOSED 7O PERSONS WITHOUT & "NEE,
WRITTEN PERMISSION OF THE ADMINISTRATOR OF THE TRANSPO,
TRANSPORTAYION, UNAUTHORIZED RELEASE MAY RESULTIN €.
OISCLOSURE I8 GOVERNED BY S UEC. 512 AND 49 CFR PARTS A AND 1
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~Bensittve-Seeurity-Information-—

BDO Referral to LEO? No

TDC Referral to LEQ? No

Person Arrested/Cited: * No

Did this incident ocour during or 83 a result of a Playbook aetivity? * No
If Yes to the above question, select the Play number from the drop down list;
Primary Carrier Involved: US Airways, Inc,

Secondary Carrier Involved:

Indirect Carrier Involved:

Flight Delay: No

# of Flights:
Length of Delay (Cumulative);

Terminal Evacuated: No

Media Aftention: No

Canine Team Utilized: No

Specify Department:

Subject Information

Subject Name: Corbeit, Jonathan W
Armgsted: Ne

Alleged Crime: N/A

Supplemental Subject: Neo

Narrative Information
Incident Details: On August 27, 2011, at 0730 hours; I, Transportation Security Inspector (TSI

was notified by FLL[{3(5)]
- regarding an incidem at FLL Terminal 3 Echo Checkpoint. According o[BS IR
passenger refused to be screened and was escorted out of the checkpoint at approximately 0502
hours, Al epproximately 0410 hours, passenger Jonathan CORBETT traveling on US Airways
(USAA) flight number 1982, presented himself and two (2) carryon bags to the Terminal 3,
Passenger Screening Checkpoint-E, Lane 3. Upon entering the Walk Thru Metal Detector
(WTMD) CORBETT informed Transportation Seonrity Officer (TSOIENE TN (™MD
operator), that he would like to OPT OUT of Advanced Imaging Technology (AIT) screening.
TS0 complied with CORBETTs request and requested an officer to assist in the

screening process. Lead Transportation Security Officer (LTSO) (B IN  assisied and

WARRING: THIS RECORD CONTAINE SENSITIVE SECURITY INFORMATION THA Y IR CORTROLLED NDER AV CFR PARTS 15 AND 1510 X0 PART OF
THIS RECORD MAY BE DISCLOSED TO PERSONS WITHOUT & ™NERD 10 KNOW,* A3 DEFINED IN 9 CFN PARYS 13 AND 1310 EXCEPT WITH THE
WRITTEN PERMISSION OF THE ADMINISTRATOR OF THE TRANSFORTATION SEZURITY ADMINISTRATION OR THE SECRETARY OF
TRANSPORTATION, UNAUYHORIZED RELEASE MAY RESULT IN CIVIL PENALTY Ot QTHER ACTION. FOR LS. OOVERNMENY AUENCIES, PUBLIC
DISCLOSURE IS GOVERNED BY S LLE.C. 530 AND €0 CFHE PARTS 13 AND 1320,

Page2 ()2
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~Hensitive Beevrity-Informatien-.

informed CORBETT that the screening process congists of patting down the entire body, as well
as the groin and buttocks area. CORBETT stated No one is tonching my balls and buttocks,
LTSO GG requested supervisor assistance. Supervisory Transportation Security Officer
(STSO) G <sponded and explained the process again to passenger CORBETT,
CORBETT responded by saying, T am not comfortable with someone touching my penitals and
buttocks. STSO[[J{JJ then explained that if the screening procedures are not conducted,
the passenger would not be cleared to leave the checkpoint, CORBETT was content with
missing his flight, as long as bt was not touched in his sensitive areas. STSO{CINN ¢'ccred

to inform Broward Sherriffs Office (BSO)[ENENO () and to inform the FLL

Cootdination Center of the mmessitv ta vun a backgmuﬁd cheek, which all results came back
clear. STSOSICTINEINGR assusted J throughout the process and requested
Behavior Datectmn Officer BDOY] b )(6) B J to speak with CORBETT,
According tt) j and [(SIGIN. CORBETT was v&ry well versed in hig knowledga of
the scraening pmcedurcs and hig general knowledge of TSA. According to[[ICI
{(BIGI. CORBETT knew acronyms such as TSM (Transportation Security Manager), BDO,
and LEO {Law Enforcement Officer),. CORBETT did not check in any bags and his 2 carryon
bags werne scmeﬁed as riecessary At approxxmately 0502 hours, CORBET’I‘ was escorted out of
: : B There was

no delay due to this mcldem No medm menuon An FIR will be initiated,

Attachments

Attachment: Incident Report-08-27-2011.doc
Deseription: Checkpoint Incident Report

File Size: 589 KB

Upload Dato: 08/28/2011

Attachment: J. Corbeit Refused Screening.doc
Description: Inspector Statement

File Size: 115 KB

Upload Date; 08/28/201]

Status
Current State:  Approved
Supplerent: Mo

Crenied By: [GIN 08/27/2011 1158 |

I
WARNING: YIS RECORD CONTAING SERSITIVE SECURITY INFORMATION THAT IS CONTROLLED UNDER 49 CFR PARTS 15 AND 1310 NG} PART OF |
FHIS RECORD MY BE BISCLOSED 707 PERSONS WITHOUT A "WEED 10 KNOR." 48 DEFINED IN 48 CER PARTS 19 AND 1520, EXCEPY WITH THE I
FRITTEN PERMISSION OF THE ADMINISTRATOR OF THE TRANSPORTATION SECURITY ADMINISTRATION OR THE BECRETARY OF t
THANSPORTATION, UNALTHORIZEE BELEASE MAY RESULT IN CIYIL FENALTY OR OTHER ACTION, FOR US. GOVERNMENT ACENCIEY, PUBLIC

DISCLOSURR 15 GOYERNED BY S LI8.C. 380 AND f9 CFR PARTE £3 ARD 120,
roged (03
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~Gengitive-Seourity-Informatien-

Last Modified By: 08/30/2011 1034

Ststus: Draft - Name: - Date; 08/27/2011 1158
Status: Submitted - Nome: [SIGIE - Date: 08/28/2011 0743
status: Approved - Name: (IO - Date: 0873022011 1034

ONJNAT IS CONTROLLED UNDER 4% CFR PARTS 15 AND 1530 NO PART OF
W A8 DEFINED IN A0 CRR PARTS 1EAND 1820, EXCEPT WiITH THE
N SECURITY ADMINISTRATION (R THE SECRETARY OF

OR OTHER ACTION. FOR U8, GOVERNMENT AGENCIES, PUBLIC

tega s 04

WARNING: THIS RECORD CONTAINS SENSTTIVE SECURITY INFOR
THIS RECORD MAY #E DISCLOSED TG PEREONS WITHOUTY A *"NEE.
WRITTEN FERMISSION OF THE ADMINISTRATOR OF THE TRANSPOR
TRANSPORTATION, IIMAVFHORIZED RELRASE MAY BESULT IN CIGE P
DRCLOSURE IS GOVERNED BY I U.S.0. 333 AND 48 CFR PARTS M AND 15,
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" A

FUTPrS——

ﬁﬁw FLL-EYW Ceordination Benter
s gall Log

i © ID# 138624 for Sat 08/27/11

B4 ABE 24 Wgerps ML)
Lall DotefTime: 0BT/ 04116 Inedent Time: (410
Soarcd Dafe/Time QB27M1 05:02
incident Type: SCREENING REFUSBAL

preseription: PAX REFUSED PAT DOWN, ESCORTED QUT OF
CHEGKPOINT,

tocation 3B Checkpoint  US Alrways

sutter: STSOENC RS

NoHArefionss (418 BS0 Dlspﬂich

0423 (VIA STSO TSN D '
0423 (V) o (b)(6) Megaslio)Nes) ]
0430 (WA DV A s0- ST ,

Responding LEG:{{

4803 T‘]SS
commentsi Al 0415, the Coordinalion Cenigt was calied by ST&O@E- raguasting & LEQ for 5 PAX. 5TSO iy
sponse o BOCO auestlon, stated that here Was no incldent, ECCUEIR cortactod B3O and

mavested & LEQ o ECHO checkooint,

AL 0218, ST&O@P- followed up with another request for a LEQ. He was advised thet a LED was enrouts.

The Coordination Cenler reviewed the ECHO COTV and iWentifed STSCENTIIE standing by a PAX sealed guistly

within slarchions. BD was alse In altendance. ECCO([RER Menitfied ihe armivat of a LEC, .

subsequently joined by another .

At 0440, the Coordinatlon Genter was agaln called by &TS«@I@P whe r'aquasferi A TISS check be run on the

PAX. The Coordinalion Genter was then advised that the PAX nad refusad (o be petied down.

ALDEDS, the Coordingtion Cenler compleled the TISE check, calied the ECHD sheskpoint and advised TS0
at the check came back nagalive. 3TS0 advised thal the LEGs bad just sscorted the PAY oul nf

ihe checkpoint. PAX had no checked baps, end () carfy-on bags. His sirfing, 1.5, Airways was nolified ai 0453

thal PAX woukl ol be on s flight.

twas later learned that the PAX had opted oul of AlT serasning.

Flight info;

U5, Ainweys Fli: 1882
Dest: OLT Gate: E3
Dep: OBO0D Beat: 15C

Connecting it

U.8. Airways Fit 1483
Drest: BFO Dep: 0733
Gate: B13 Seat: 26F

(b)3); 43 USC 114(r)

P Infoe Jonathan Corbett
DOB: 06-01-84

FLJ'DL‘# (‘613~439~¢i{~201 -0

e

end report

The informe 5o conlsiped Ib this detvmentation is protuciod by the Privaey Actonsd shouks e Wogeminate only Lo thoie willtn TSA v« mitod ta know the infarmation s the sourse
of thelr official dulles, Dlnﬁam\nnﬂon ouleldn of THA s not suilmized without tho wdtien tonsemd of the suixject oraployte or alior ewasoliation with the Chiel Seunsels ofiice, An
L wite gfully disclests Information Loveyed by e Privacy Aol may be subjest o cflnet pansitios, & LG, B523,

" VEARNEBIG: This eucord aentnlos Sensitive Secunty Inf turs thut b soentrall gl 9 G, F R, Parss 45 and 1820, BO PART of s racord may bo discfosnd lo perdons without a "nend
1o knev', 35 grilned In 4B C.F m Parls 14 ahd 152% aeptwith the wiliten patiain S oF the Adecleisicstor of the Yrensportation Seontity Adminislretion or lhe Seeruiary pf
Transpanation. Unautherized rriease may Tesultin oivis wanallivs or other sotion, .8, Gossrament ageneies, Fublic dinclosure governed Ty 6 U.B.G, BE2 &g 4% GF.R Parts 16 sng
qenn

Sun 0828111 00:05

age 1 of 1 Hovhsed: 2014.05.26

05
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i: 7yeeiliotation:of lnelde
Aiport Name and Theee Lstter Code:
L

Date Ocarrad:
O8E27 1204

incident ype!

Passenner rafusing screaning

Incident Report

OCL Numibar
{prwided by lhe 05)
a1 SPOT Reforal

Teiminal = 3

Contourse; EOHD

e Type: _

Far if knmj.(v‘x)i CYTerd Dlvier? Ulerd HOMher fex.
SPOY Referal, Playbork)

GO USE ONLY.

GPf CRRechsclyRBs:
LanePortTxit: 3

Hieda Allenlon?

Pagepnger tefosal of
£ Yes £ No

Streering?
B ves [ Mo

If Yes for, Ordored by Wham? nfa

Tesminet
Evaryaled?
H

e

Charkpott Glosue?
[ Yes [TF Mo

1 Vs, Ordared by Wham
wa

Tina
Cheskpaint
opened?

e Cheakpaing
chred?
e

TR0 HoRkcalion TS0 Noted b
Retpired?
[ Yes 7] to

¢ SE ONLY, 1 €€ USE CHLY.

Voo o 1500 TP

G4 USE ONLY,

‘ {Jate: Time:

COUSEONLY. L USE CHLY,

Was GO0 Nebwedr. Tine Hofked

Tves Bt

Misiiied-by:

B0 Nasne:

Was TSS-E Notifed?: Tine Nolfed,

ElYes KMo

Fehed by

{185 Mame!

Was 161 Nokrod?: Tima Nolied

ClYes e

- Tiatited by:

TS Hame

Was Cating Team [oiieds Tirme Naliech

Ve FNo

NolFetiby:

Camne Toum Lead Nemme:

Wek ESI Notifiod™
{JYes BdNo
GO USE QNLY.

Fr‘&m ?l‘ﬂffﬁ‘@d.‘

Hokfied by

F5Tr Nama:

Rk e
Wf@@-

e Netifead:
B4t5

sraol(s

“Firie Mo
419

Woiifieg by
BTE0

100 (‘b)‘() -

T T Netifit
| ke

nfifie
steo L N

5

Tithe 1ehe0,
e

‘Par B, Not-1SA Notfcalions,

T s
086

LR pofified? Clede Bolifiect:

P Yes {7 w oAy A e

“T Ty

[ Yes 1Mo

(B Restonden:

DAl

)

Whwporeiad. T

] l .cs Nas Guda § :
(b)tﬁ).’-fb e 13407

Agengy -
e i

Date Nolfied.
]

Fime Notified

T Fabfed by,

Aanny:

Datle Netdied,
{ I

Tirise Nefifind:

R iy

Parlls, ToA Einplovees Ivoned

Praliion {sskec! oroj:
B T80RISD 180 70 T8W T Ofhen

Fosianed TormmlEe
36 03554208

" Histlion (egiet] ony
TEOLTE0 L) 8¥30 {7 188 [ Clher

gl

ol Deatne:
{D}(6)

Rsigned TermingyShifi:
3 EOEDAXD

Postlion {select onaj;
B otsonTse R etse 1O TS5kt {71 Other:

'

Firs| Hame:

Augigned TearmmalShif
P G330 1200

BENSITIVE SECURIFY INFORMATION

!{%ﬁﬂéﬂ: THIS REGORD CONTAINS SENSITIVE SECURETY INFORMATION THAT 1S CONTROLLED URDER 49 CER. PARTS 15 AND 1520, NO PART OF
¥ REGORD MAY BE INSOLOSED TO PERSCMEWITHOUT /4 "NEED TG KHOW,” % DEFINED W 40 GETL PARTS 15 ANE 1520, EXGEST WiTH THE
WRITTER PERNISSION OF THE ADMNISTRATOR OF TRE TRANSFORTATION SECLIRITY ADMINISTRATION OR THE SEGRETARY OF TRANSPORTATION.
URAUTHORIZED RELEASE MAY RESULT 1N GIVIL PENALTIES OR CTHERACTION. FORALS, GOVERMNMENT AGENGIES, PUBLIC DIRCLOSURE
GOVERNED BY 5 U84, 552 ARD A3 GER, PARTS 15 AND 1520. .
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SE RIATION
FRAHMINE THIS HECORD CONTAING SENSITIVE SBGURITY INFORRA
THIS RECORCIAY BE DISCLOSED TO PERSONS WITHOUT K "NEED
WHRITTEN PERMISSION OF THR ADMINISTRATOR OF THE TRANSPORTATH
URALTHORIZED RELIZASE MAY RESULT IN OVl PENALTIES OR

GOVERNED 8Y §11.8,C, 55 AL PARTS 15 AND 1520,

% GONTROLLED UNDER 49 C.FR. PARTS 18 AND 15200 NO PARY OF
" A% DEFINGG I 40 CER PARTE 15 /0D 1520, EXCEFT WITK THE
URITY ADMIRISTRATION O THE SEGIETARY OF TRANSPORTATION,
ON, FDR B85, GOVERNBENT AGENCIES, PLIBLIG DISCLOSURE
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Gofor:

holo Teken?
(3 Yes [INo

Yeneend Fha) LA
Alleged ncident: {E’m.ﬂde delaiiad desciplion it Naﬂaf'we}
’ %ﬂsﬁ;gigfiﬁma;ﬁmna! Properly Ll Physisat injury L Gomplalet Aboul Scraening Process Cbeath  [Jother
T E6TV Gopied Tho, deseriba I Manpiive TS Nobed? EMS Traatmenl Hefusad? Proto Talan?
[jm; CINe CiYes  [ho f;%sgcm&? CIvee [INo Cives o
(:.had;ooxni‘(:omiil‘m Homal? (wet fioot, o) Immadiate Configtration Changes Required? ifves, dsoiibe in Naeralve:
- CiYes [JNo If ne, desciBe in Marmiive Cives [CMa
R Diif dncdividiael Resusst Privedda Soigening?
Tyne: Cs R fapiaean 173 Other (spaciy); _ f Yer mr‘:gq B oeeeng

Vateal Reptr! from Image Cparator (10} 1o Soraening Dperalur {SO

W ihe indvidual wm'. raguj‘.r&d fo spdargs the Resoiufion Pab-Down [RPD), was the 8P remired bacalse of an;
o spmaliesihiesl, descibe feason far hddmonal Sereaning,

{ovatan where Seme sie Tound should be shown on disgram below. Ba suwre ilems foundidelestion method is describad i Sertion (V.

(b)(3) 49 USC 114(r)

SENSITIVE SECURITY WFORNATIN
WARNING: THIS RECORD GONTAING SENSITIVE SECURITY IGORMATION THAT 1S GONTROLLED UNDER 48 © 5.0, PARTS 16 ANT 4520, HO PART OF
THIS RECORD SAY BE DISCLOSED TO Ps:ﬂsores*mmw“f A HEED TO KNOW,* A6 DESIIED IH 40 C.A5 PARTS 4 AN T520, BEXCEPT WITH THE
WIRITTEN PERMISSIIN OF THIZ ADTEISTRATOR OF THE TRANSFORTATION SECURFTY ADMINISTRATION DRt THE SECRETARY OF FRANSIFORTRTION,
UNAUTHORUZED RELEASE MAY RESULT [ GIVIL PERALTIRS OF OTHER ACTION, FORUS, GOVERNBENT AGENCIES, FURLIC DISCLOSURE
SOVERNED BY $1,5.0. 557 AND AY C.FR. FARY S 45 AND 1520,
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e w?;;,".li‘f’é’m? e of oedont: Thing end description of LEQ tesponse, Happlicanle:
' ‘ Date of brcident: DalelTine of Stemant:

Wi glat witressed e Incidant?

{ : }

1%
BEHSSTIvE 5Y ATICH

VIARHING: THIS RECORD CONTAINE SENSITIVE SECURITY INFORMATION THAT
BE NS0LOSED TO PERSONS WITHOUT A "NEED TO KNOW," RS DEFNED |
AONIRISTRATOR OF THE TRANSPORTATION SECURITY ADNNISTRATION GR 1
PENALTIES DR OTHER AGTION. FOR UG GOVEREMENT AGENCIES, B

HTROLLED UNDER 48 C FR, PARTS 15 ARD 4520, MO PART OF THIS RECORE AY
5B, PARES 15 AND H20, EXGEPT WITH THE WIRTTEN PERMISSION OF THE
HTARY OF TRANEPORTATION. DAAUTHORIZED RELEASE MAY RESULT IN CiViL
CISUIRE GOVERNED 8 & ULS.0L 552 ARD 40 CER. PARTS 15 AND 1510,
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sinsTvE spAMEY NFORIATION
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FEREENESN

VIARRING: THIS REGORD CONTAING SENSITIVE SECURITY INFORMATION THAT |
BEIBCLOSED TO PERSONE WITHOUT A “NEED TO KNQW,” A5 DEFINED
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PENALTIES OR OTHER AGTION. FOR U5, GOVERNMENT AEENGIES,
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FPERALTIFS Of OTHER ACTION, FOR LS, GOVERNMENT AGENCIFS, PU

[ AT Pal-Gown condiicled by: | 1m/4
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OLEED URDER 48 CF R, PARTS 15 AND 1520, MO PART UF THIS REGORD 1AAY
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IHARNIG: THIS RECORD SORTAINS SENSITIVE SEGURITY IMFORMATION THAT
BE DISGLOSED TO PERSONS WIFHOUT A"HEED TO KNOW,” AS DEFINED IN
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PENALTIES OR. OTHER ACTION. POR LS, QDVERHMENT ABENGISS, TG
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ECHO Passenger Incident 8-27-2013

On August 27, 2011 at approgimately D413 US Alrways LR nassenper Janathan Corbatt, a
United States citizen traveling to San Francisco through Charlotte gn flight 1982, entered Echo
Checkpolnt and submitted his carry-on bags through Lape £3 for screening.

l was working in the Divesting Officer position on Advanced imaging Technology
(AFT) 1 when passenger Jonathan Corbett, informed TS0 [DICIIM He is going tw “Opt-Out” of AT
screering. LTSO- explaiied that the slternstive screening pmmdum would include the placing
of one band on the inner thigh, the othey hand ai his kip and sliding up untdl resistance is meet. The
passenger acknowledged that would he fine, “as long as you don't touch my junk.”{i asked 1150

(ST i this statement was spoken in a derpgatory manner. The answet was no, he did not speak in

that manner, 3
Walk ‘T’hmugh Metal Detector officer, T50 (ST oo control of the male passenger
undil LTSOBEN susumed control of passenger Corbatt from the WTMD and identified his

property. Passenger Corbett and his bags werae taken to the screening area behind lanes 5/ 6 for reason
fivmbar one this sres kept passenger Corbett away from the malnstream area of the operational
footprint of the checkpoint and second, the secondary screening locations in the genersl vicinity of lane
2/3 and the AIT 1 were oceupled, (TSO [ began the advisements and passenger Corbett was
attentive and compliant until LTSC{SIEIN sdvised be would be p\acing oiie hand on tha inner thigh, the
other hand on his hip and sliding up until resistance is meet, 750 [BTEHE %150 explained that he witt ise
the back of his hands tw clear his buttocks. Passenger Corbettref used o allow his inner thigh and
buttocks ares Searched. it was at that tieme passenger Corbett said 1o LTSOYRRGR © No one s touching
my balls and buttocks.” AL that tme |, T30 [T RN v=: asked by LTSO{CHEGNE for assistance. |
again explained to passanger Corbett the screening procedure, as wel 2s defining to him what was
meant by sliding vp the inner thigh until there ts residance, then shiding dawn the entire leg and sgain
he told me he refused to have anyone pat down his groln or buttock arees. | then informed passenger
Corbett if we could not complete this search using the Standard Pat Down procedure he will not be
cleared to leave the checkpoint. While speaking with the passenger | asked If he would feal more
cornfortalble in a privete streening roorn. The passengar refused, still stating he did not want anyone to
wat down his grodn or buttooks ares,

at 0416 STSC[CHETIIR colleo the Coordination Canterand requested a Law Enforcement
Officer. In assistance, Supervisory Transportation Security Officer(STS0) (ST NI ivavired about
his departure tme and explained that if he doss not cotmply the screening process be will possibly misy
his flight, STSO IR interviewsad U passenger who steted that he was not comfortable with
someane touching his genftals and his butlocks, To ensure passenger Corbett completed the screening
process she offered private screening again and exphined that officer (QIE@I <20 do a step forward
method sliding bis hand up the inner thigh urtil he meets resistance ang explained that the buttocks wili
be cleared using a sliding motion. Passenger Corbett stilt declined 2nd stated he understood the process
and ohjects to anyone touching hlm in these areas, His statements were not spoken in a derogatory
mannet and he maintained his composure during this Incldent,
STSO [N instrocted (750 {SIER to conduct FRRENNRR & T0 on alt of his accessible property
and continued interviewing the passerger, During the interview 5T50 Gy decided that additional
attention was needed [ RIEERVEIORELIG) N

. ]
STSOEGIE notifled BDO for assistance at D423 and BFSDY b)6) KEuE

approprizte information a1 0431, Manager BN :crived on scene at Ofilf} and contactad CIE)
[ with the appropriste information st 4433, STSO[[DIEN 2 sked the 550 (b)(B)
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B 113197 1o conduct an NCIC which was clear at 0437, AL 0444 | requasted Coordination Cenler to
run & TIS which was negative,

During this same time, both the 85O CHENEEH®) f cxplained 1o
passenger Corhett by not complying with the Standard Pat Down procedure he would ot be allowed
access into the sterile area of the concoursa. The passenger insisted he did not wish 10 be searched, and
understood the consegiences, At approximately 0502 the Coordinstion Center notified me the
T.1.5.8 was negalive.Passenger Corbett was escortad off the chackpoing at 0502 and was not allowed
access to the sterfle area.

Notifications were made 1o US Alrways that passenger Corbett would not be on Flight 1982 1o
gate agent{{ayitel] B =t 0455,

US Alrways Flight 1882 departed on tima at 0500,

Eassenper Corbett had 2 carry-on bags with po checked hags

Number of passengers - 88 / EEEIEERIEY

The foliowing notifications wera made;
0415- ¢ called [(NOWRR. sozeving with[DIE

0818 Contacted Deita manager (DI (she was or site ot that time)
o423~ B0CTCTINGERGEE oo by 51503
0431 -G rotified by STSORNITO NN

WTEEM |)(5) R ' notified by [BIEN
0444 ~ CC requested to run a 1.1.5.5.by 150 )
0502 —CC called the checkpoint to Inform the 7155 search was negative,

0502 - Passengear Corbedtt, along with his carey on ltems were escorted from the checkpeint by BS0
(b)(6), (p)(7)C) [EEEERE )

The above information is true and Facoual to best of my knowledge

sTSORO T
T3-Echo 0330-1200
08/27/2011,
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Transportation Security Administration
Employee Statement
(For informational F’urposes)

T e (\‘f 'ﬁﬂ {\Tarmina[ = Corféou":se ﬁ:; 7 Supsivisor: (b)(G) |

ne stroening o'“r a)
| i ¢ COSsender C@D&Q@i |
(”5} %&U&hw o\ lmcxg& TeChno m\@ﬂi@

Qd-@@n mf%hmo;v) i (md% ﬁwﬁh ozf a

@\@m 18%) DWKP&E *
oPlaned Yot he. did
, ﬁ% %%@Q_hﬁ __ﬁ_in frcﬂ h
1S fime_and e@dined o him

fnod (G e does ney wmm\m N-the

Qmwnmi Wl pet De able fo cntinue
40 his Ade Tm maole. pusenger alaned
et he did net w0t Gnyohe o0 n@ his
Date: E)‘”Zﬂ ‘ H
e _ORAJ)

Confldential

200.9 Page 1 }Z

Employee Name Printed

Employee Signature:
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Transgportation Security Administration

Employee Statement
(For Informational Purposes)

%@- cfehs\a\% or hig_hsHocke. in order o
rogure the possender thott e, will not
Touch Nim inodoornadely T axnlaingd -tk
uz&mwﬂﬁm@mg}ﬂ) ﬁdmg,
u@ e anper thigh wilil esistaha < e

- d»eafr ng_nis “utindkeC 18ing e backs
@%:@ o e ands. e, posSeryier decdined

and- mdm‘md %ho& e o’%@( o Sl

e ~H’\e, “ )N
xd@Odﬂd 110} s'\m-ﬁu (b)(6) |

org o&(Dhmd Y DNCYTS ORI
\Di)h(wars %0 D‘rﬂruf DT:SD

. Gonfidential . ’ .
400.9 Page 2 Z




Transportation Security Administration

Employee Statement
{For Informational Purposes)

Date: 3.1?172-[! | Terminal; ”chncourse: ,_WE:W Supervisor, (b)(6)

position: LTS0 Manager:

Employee Name:

ﬁ;&m%mﬁe@ 9414, E (b)(G) opproached +he WW,D
Defween Lanes 2 and 3 in Tevrminal 3E 4o Screen ov
maole passenger who opted w%fmm the AiT. Orce
ook possession_of his property, T directed him Joward s the
Screening Qre, at Hhe end ﬂ\C lane, Sand . :Zexpfmhed'
Hhe, “}faﬂdm"d pat-down 4o +he roak, mmwaw, Wheo I
demonstrated Fhot %ﬂ,pnm}a avreas (i)l ézc. Paddes witha
fSh‘drnca mohon with +he. back of my hands |ike +h& groin
Gl Qﬁfg&!_{g aven. The male Passender Said 19 me, Mo gne.
is -/-ovcﬂuné; my halls gnel bﬁda‘vakﬁ s .mch/bf Colled for A
Summ sor, Stfr?emsor Came, +0 +he Screemf’)q

airea, Qlso 5U;?£Vv’s§dr )(6) amwd Af~Hhe. Sc:"éemim
Cirém . '30% &P&Vﬂﬁ#‘:ﬁ—x@/ﬁ;ﬁﬂd Jhe D?‘occ't{um& %S;/Dwﬁwr’ .

Employee Name Printed: ( b ) ( 6 ) Date: % / 27 / Vi
| Date: ‘_/‘?"71‘2

Employes Signature:

Confidential {
4009 : ‘ N Page 1 !
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Transportation Security Administration &

Employee Statement
{For Informational Purposes)

cl v ~Hhe mnle WI&@%’;M" ‘ 50/3#*'9’4'5 of

,;J;MC,,LM/ e %d Screery the.

malt passensers Carrd-on bags é?a:mm‘f‘h? +9 AShe
7 ‘ ‘/ 7

S0P,

R

Employee Name Printed: b 6 Date: 3 /J11/ 41
i : ~ Date: _3[3_1{ o

Employee Signature:

Confidential
C - AN0.9 . U Page )
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%;“TN,;: el

%% Transportation Security Administration

Employee Statement
(For Informational Purposes)

. - - - ! ‘
Da‘te:'zqﬁué\! Ferminal: > _ Concowrse: . Supervisor:

Employee Name; ( b ) ( 6 ) Posifion: | e Manager,

&n Auﬁm‘tﬁ' L oW ok applos  OMID a msle.
pEsenael (None, b aph out  of e, AT 2ececcy O,
AMter LSO b)(ﬁ) B agoc. e, cdoine taee o

L deok cotabige.  contrel (bl LTS (b)(a)
eatotded s o Yae SLLecnaa acea,

Date: 257 #\ug !

Date: 2 Hun Wl
Caonfidentisl !
‘ Page 1

400.9
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Transportation Security Administration

Employee Statement
(For informational Purposes)

Date: 5’/{" ' ~ Concourse: E Supervisor: (b ) ( 6 )

osition; *__2 ij/—zﬁéa ager.

gﬁ%%wmw% OY 3, A ol pmemenger.,

CotersE i o0 Jéiué‘ .«,«é& PR ATV e

TR an o A .ﬁéa/%/ _jmm D M%%«m/f“
Iwwzzam%ﬁ T mreepen, TRT de

et /e wwuf* s %:%m/ ﬁ»f it
A M M A HE e LB W i ook ﬂm
W/{y“ A W%Wf’w&ﬁ’ ff"@"?fv’mﬂ,ﬁ
:z:‘_%? J%Vﬁé@ W i, ﬂ-«%ﬂ%@ﬁ
e T A /,af/ww
s ﬂwp'ézw en-rnt”

e
M”‘M

o

Employee Name Prinled:

(b)(6)

__ Date; Ci‘{/?%ﬂ//

AP R ——

Confidaniial
400.9 Page 1
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Transportation Security Administration

Employee Statement
(For informational Purposes)

Date: _09/08/2011_ Terminak, _2_ Concourse: D Supervisor:
Emplovee Name[(IG I Position: _STS0  Manager: [

On August 27, 2011 al approximately 0409 | received a Dhone c:a!i from Supervisory

passenger_sifting down by the back of the checkpoint_behind lanes 5 § 6 ., He

mentioned that he was approaching the AIT when he notified an officer that he did not

want 10_go through the machine. | observed two Broward Sherriff officers talk to the

| explain o the

passenger, and | also observed Behavior Detection Officer[f§

passencer that he would only be allowed to board his flight once an officer patted him

down and still he continded o refuse screening. | observed two Behavior Detection

Officers conduct a_search on two _of his_carry-on bags while he awaited sitting down

observing the searches, Once the searches were compiete hs tried to take a picture of -

picture cause that is $S1 right?”, |

Date: D7/08/201/

Date: 04 /oi)/26v1.
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1.8, Department of Homelend Rerurity
Reguliatory Innpeetion Diviston

Fi, Landerdaie/tollywond International
& Key Wrest Internations! (FLL/EYW)
HIS0 Lee Wapener Blvd. Sle#io2

Pt. Lauderdale, FL 33315

e 'l\fans;l)ortauon
Secur

v’ Mminjstraticn

Inspector’s Statement

Transportation Security Inspector (TSI-A), Transportation Security Administration,
Fcrt Lauderdate <Hollywood International ort (FLL), 1050 Lee Wagener Blvd,, Suite 302, Fort
Lauderdale, FL 33315, Phone[[[EIN (N

On August 27, 2011, at 0730 hours; |, Transportation Security ins;:ectqr (TSH 9l .
notified by FLL Master Coordination Center Officer (MCCO} (1) IR regardmg an
incident at FLL Terminal 3 Echo Checkpoint, According to[s)/G)SMN. a passenger refused to be
screened and was escorted out of the checkpoint at approximately 0502 hours.

8 was

At approximately 0410 hours, passenger Jonathan CORBETT traveling on US Afrways (USAA) Right
number 1982, presented himself and two (2) carryon bags to the Terminal 3, Passenger Screening
Checkpoint-E, Lane 3, Upon entering the Walk Thru Metal Detecior (WTMD]} CORBETT informed
Transportation Security Officer [TSO)IIEC N (VW TMD operator), that he would like to
“OPT QUT" of Advanced Imaging Technology (AIT) screentng. TS0 camplied with
CORBETT's request and requested an officer to assist in the screening process. Lead
Transportation Security Officer (LTSO){IGH NI 255sted and informed CORBETT that the
screening process consists of patting down the entire body, as well as the groin and buttocks area.
CORBETT stated "No one is touching my balls and buttocks.” LTSO[B)GCII requested supervisor
assistance, Supervigory Transportation Security Officer (STSO) ({3 | responded and
explained the process again to passenger CORBETT, CORBETT responded by saying, “1 am not
comfortable with someorie touching my genitals and buttocks, STS&[@I@! then explained that
if the screening procedures are not conducted, the passenger would not be cleared to leave the
checkpoint. CORBETT was content with missing his flight, as long as he was not touched in his
sensitive areas, $TS0 lected to inform Broward Sherriff's Office (BS0) CHEREGIE!

SEREE and to inform the FLL Coordination Center of the necesmty to run a background check,
which all results came back clear. STSO[{)[()] throughout the process
and reguested Behavior Betectian Officer (BDOY (DI IR to speakwith CORBETT.
According to[(SIETIN 2nd (G MIN CORBETT was very well versed I his knowledge of the
screening procedures and his ganeral knowledge of TSA, According to[[SIEIR no IO
CORBETT knew acronyms.such as TSM (Transportation Security Manager) BD(} ,and LEO (Law
Enforcement Officer). CORBETT did not check in any bags and his 2 carryon bags were screened as
necessary.

bee _August 27,2011 o . Liain . TSAFLL/EYW
TSI Fi INC2011FLL3616
FOR OFFICIAL USE ONLY - SENSITIVE SECURITY INFORMATION

WARNING: This troord corituine Sensive Seourity Inforimition (el &k conbeticd under 49 CFR Parta 15 and 1520 Mo part of this weard way be disclossd fo
peracus without » “Need-to-Know", it defined in 4% CFR Faets 13 wod 1510, pxespt with he writien peomission of the Adminbsimler of the Trangyonstion
Sepunity Administration or the Sur«!azy of Transprrtagion. Linmashoriead meivass may réailt in ofvil peruly of other setion. For LLS. Govemment ngencies,
pubkic disclosure is governed by $ L1.5.C. 552 and 49 CFR Pasts 1S and 1320,
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115, Department of Homelang Securiey
Reguintory lnapection Division

Ft. Lauderdsie/Hollywond Intermativoal
& Key West International (FLU/EYW)
1050 Lec Wagener Bivd, Ste #3062

Ft, Lavderdale, FL 33315

{, ) Sacuri’t; tarton

Administration

At approximately 0502 hours, CORBETT was escorted out of the screening checkpoint by B30
(b)(6), (LX7)(C)MM(b)(3); 49 USC 114(r) There was no delay due to this incident. No media
attention. An EIR will be initiated.

Possible violations of Transportation Security Regulations are:

49 CFR § 1540.109 Prohibition against interference with screening personnel.
NOV/CP $500-$1500.

Jonathan William Corbett
.S, Citizen
1410 Ocean Drive APT #203, Miami Beach, FL, 33139

s August27,2001 e TSA/FLL/EYW
T | o, INC20TIFLL3616

FOR OFFICIAL USE ONLY - SENSITIVE SECURITY INFORMATION
WARNIRG: This meord containg Senuitive Security Intoemmarion Uset is comealied wuker 49 CFR Parts 13 and 1820, Mo pert of thds meord mey be disclosd
parvand without & “Neesd-ds-Know'', ¢ defined in 49 CFR Pars 13 and 1530, exsepd with the written permigsion of the Adminiatritar of tho Tranyjxnaion

Security Admivivtralinn of 1he Sooretary of Tranapariation. Unswthodized relesse may tesall In Givit peaatty o otber sction.  For LS, Goverriment sgemoies,
public disclozuns is governsd by § U.S.C. 532 and 49 CER Ports 5 mnd 1520,
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